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PREFACE. 



I 



Several years ago the writer printed for the use of his 
class a brief coarse of lectures on Partnership. A wider de- 
mand for them having sprang up, they have been revised 
and reprinted in the hop^ that they may be usef al to stu- 
dents elsewhere. They pretend to be nothing more than 
the mere elements of the subject, and the endeavor has been 
to keep them in small compass. The citation of authorities 
has been purposely limited to the leading and most readily 
accessible cases, and those cited have been selected rather 
as illustrations of the text than as authorities for it. Much 
statement of cases in the text has been avoided, because the 
lectures were designed to be used and were in fact used in 
oonneotion with a volume of selected cases upon the subject. 

It is assumed that the study of Agency will precede that 

of Partnership, and some knowledge of the former subject 

has been constantly taken for granted. If the style at times 

seems to be didactic, the circumstances of the original com- 

position will serve as &n explanation. 

Flotb R Meohxm. 
Univsrsity of MicmaAif, 

A» Arhar id%j 1, 1891 
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INTRODUCTION. 



Relation to other subjects. — The law of Partnership, of 
which we are now to begin the stndy, is one of the most in- 
teresting and important branches of commercial law. It 
appropriately follows the law of Agency, of which it is often 
said to be a part It belongs to that class of personal rela- 
tions, heretofore spoken of, which are created, not by law, 
hut by the contract of the parties. 

Historical. — It is of ancient origin. It was known to the 
Romans and highly developed. It was adopted and regu- 
lated by statutes in the commercial cities of Europe, and 
was from thence engrafted upon the English commpn law. 
Since its incorporation into the latter system it has lost many 
of its former characteristics and has acquired others which 
were entirely unknown to it in its origin. 

Bibliographical. — It has been treated by many writers — 
among English writers by Archbold, CoUyer, Dixon, Fox, 
Lindley and Pollock; and among American writers by 
Bates, Parsons (Theophilus), Parsons (James) and Story. 
The leading text-books now in use in this country are B ates 
on Partnership, a recent and very exceUent American work 
in two volumes; Swell's Lindley, an American edition of 
the leading English work, in two volumes, and highly valu- 
able; Wentworth's Lindley, an excellent edition in one vol- 
ume ; and Parsons (T.) on Partnership, a concise but excellent 
one volume work, of which a new edition has recently been 
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issued ; and Story on Partnership. The subject of Limited 
Partnership has also been treated by Mr. Bates, in a sep* 
arate yolome. 

Codiflcatlon. — In England and seyeral of the states the- 
law of partnership has been, to a greater or less extent, re- 
duced to the form of a statute. These statutes or codes ar& 
of course authoritative in their respective jurisdictions, but 
they furnish elsewhere an excellent subject of study in com- 
parison with common-law rules. The most important of 
these statutes are given in Appendix A. 
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THE LAW OF PARTNERSHIP. 



CHAPTER L 



DEFINITIONS AND DISTINCTIONa 



1 Partnership defined. 

& The essential elementa 

& Partnership a contract rela- 
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4 Is it a distinct entity? 
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from a corporation. 

7. Intermediate associations* 
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10, 11. Defectively organized cor- 
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16. Classification of partnerships. 
1(L Classification of partners. 



§1. Partnersliip defined. — Partnership is a legal rela- 
tion, based upon the express or implied contract of two or 
more competent persons to unite, their property, labor or 
skill in carrying on some lawful businesiB as principals for 
their joint profit. The persons so united are called jpartnera. 
The term copartnership is sometimes used to designate the 
relation, and the term copartners to designate the parties. 
The partners collectively are often called the Jirm. 

Any attempt to frame a satisfactory definition of part- 
nership is probably a somewhat hazardous undertaking. 
This is partly owing to the difficulty inhering in any attempt 
at defiiition, but it is chiefly attributable to the fact that 
the legal conception of partnership has not always been clear 
and definite, and that the legal test for determining the 
existence of the relation has varied from time to time. Mr. 
Justice lindley, in his admirable treatise upon the subject^^ 

1 lindlej on Partnership (Swell's ed.^ vol I« p^ !• 



§ 2.] L1.W OF PASTNEKSHIP. 

« 

m 

declines to attempt a definition, saying that to frame one 
^ which shall be both positively and negatively accurate is 
possible only to those who, having legislative authority, can 
adapt the law to their own definition." He collects, how- 
ever, no fewer than nineteen definitions which have been 
given by other writers ; and some of the most important of 
these are reproduced in the foot-note.^ 

§ 2. Same subject — The essential elements. — These 
several definitions vary in minor particulars, but from them 
all at least the characteristic elements of partnership may be 
gathered. Thus — 

1. It is an unincorporated association or legal relation. 

2. It is created not by law but by the agreement of the 
parties. 

^"A partnership is the oontraot "We define partnership as the 
relation subsisting between pei^ combination by two or more per- 
sons who have combined their prop- sons of capital, or labor, or skill, 
erty, labor or skill in an enterprise for the purpose of business for their 
or business as principals for the common benefit" — Parsona 
purpose of joint profit** — Bates. The latest editor of Mr. Parsons' 

''Partnership, as between the book, Mr. Beale, substitutes the fol- 
parties themselves, is a voluntary lowing: ''Partnership is a legal 
contract between two or more per- entity formed by the association 
sons for joining together their of two or more persons for the pur- 
money, goods, labor and skill, or po£:3 of carrying on business to- 
any or all of them, under an under- gether and dividing its profits be- 
standing that there shaU be a com- tween them." 
munion of profit between them, The new English "Partnership 
and for the purpose of carrying on Act *' defines the relation thus: 
a legal trade, business or advent- " Partnership is the relation which 
ure.** — CoUyer. subsists between persons carrying 

"Partnership^ often called copart- on a business in common with a 
nership, is usually defined to be a view of profit** 
voluntary contract between two or See, also, the remarks of Sir 
more competent persons to place George Jessel, M. R., in Pooley v. 
their money, effects, labori^d skill, Driver (1876), Law Reports, 5 Ch. 
or some or aU of them, in lawful Div. 458, Ames' Cases on Partner- 
commerce or business, with the ship, 87; and the case of Queen v. 
understanding that there shall be Robson (1885), 16 Q. B. Div. 187, 
a communion of the profits thereof Paige's Cases on Partnership, 11* 
between them.** — Story. 

2 
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8. It reqaires two or more competent parties. 

4. It inyolves the establishment of a common stock, fand 
or capital of some sort by the onion of the several contribu- 
tions of the parties. 

5. It contemplates the transaction of some lawful busi- 
ness, trade or occupation, which the parties are to own and 
carry on as principals. 

6. The purpose of the union is the pecuniary gain of the 
members.* 

In several of the definitions, partnership is spoken of as a 
contract. It is, however, rather the result of the contract 
than the contract itself; it is the relation or association 
which the contract creates. 

§ 3. Is a contract relation* — Partnership is a contract 
relation and not a status.' In this respect it resembles 
agency. It is created, limited, regulated and terminated, as 
between the parties themselves, by their contract. The law 
does not create partnership, or arbitrarily presume its ex- 
istence.* As has been seen in the study of agency,^ author- 
ity in one person to bind another as his agent is sometimes 
said to be created by law ; but this is hot true in the law of 
partnership. One individual may, it is true, be held liable 
to particular persons as a partner, by estoppel, but this lia- 
bility, as will be seen hereafter,* is limited to those only in 

1 An association organized, not nership. Agency, he asserts, is not 

for gain, but for the acoomplish- a status but a oontraotual relation, 

ment of some social or religious while partnership is the reyerse. 

purpose, as, for example, a Young It is believed, however, that the 

Men*s Christian Association, is not two relations are alike contractual, 

a partnership. Queen v. Robson > Phillips v. Phillips (1868), 49 IlL 

X1685), 16 Q. a Div. 187; Paige's 487, Paige's Ca& 15; Re Gibbs' Ea- 

Partnership Cases, It See, also^ tate (1898), 157 Pa. 59, 27 AtL Rep. 

§7, post 888, 22 L. R. A. 276. Compare 

* Bates on Partnership, voL I, §2. Phillips v. Phillips, supra, with 

Mr. James Parsons, in his work on Ratzer v. Ratzer (1877), 28 N. J. £q. 

the Principles of Partnership (Bos- 186. 

ton, 1889), § 101, does indeed de- * Mechem on Agency, g§ 1, 82. 

clare the contrary, distinguishing * Pott, % TL 

in this respect agency and part- T 

8 
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whose favor the estoppel operates, and does not make sacli 
indiTidoal an actual partner, nor amount to the general 
creation of a partnership between him and those with whom 
he was reputed to be associated. As a general rule there 
can be no partnership where the parties have not by their 
agreement created one. 

§ 4. Is a partnership a distinct entity t — A partnership 
is sometimes said to be a legal entity separate and distinct 
from the persons composing it, but from a legal standpoint 
this can be true only in a limited sense. For most purposes 
the law regards only the individuals who occupy the rela- 
tion ; though by statute in many states the partnership itself 
is regarded by the law as a distinct entity for a few special 
purposes, as in the case of taxing acts, acts providing for the 
filing of chattel mortgages, and, occasionally, acts permit- 
ting process to run agamst the partnership as such.^ In 
most other cases, when the partnership is spoken of as a 
separate, legal entity, having its own property, creditors 
and the like, little more is m^int as a legal proposition than 
that the partners as such have special rights and liabilities 
which are worked out through their partnership relation.* 

§ 5. Same subject — The commercial conception of part- 
nership. — The commercial conception of a partnership is 

1 See Faulkner t. Hyman (1886), weU grasped by the old Roman 

143 Ma8& 68; Robertson ▼. Corsett lawyers, and which was partly 

(1878), 89 Mich. 777; Fitzgerald y. understood in the oonrts of equity.' 

Orimmell (1884)^ S4 Iowa» 261; And in a very recent case the 

Walker t. Wait (1878X 50 Vt 66a court of appeals of New York, than 

'In Meehan y. Valentine (1891X which no court has more stead- 

145 U. S. 611, the court, referring fastly adhered to the old form of 

to the case of Pooley ▼. Driver, stating the rule, has held that a 

Ia R 5 Ch. Diy. 458, says: "In the partnership, though not strictly a 

case last above cited Sir (George legal entity as distinct from the 

Jesselsaid: 'You cannot grasp the persons composing it^ yet being 

notion of agency, properly speak* commonly so regarded by men of 

ing, unless you grasp the notion of business, might be so treated in in- 

the existence of the firm as a sepa- terpreting a conmieroial oontraot 

rate entity from the existence of Bank of BufEalo ▼. Thompeon» ISl 

the partners; a notion which was N. Y. SdOL" 

4 
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andonbtedly different. ^ Commercial men and acoountants," 
says Mr. Justice lindley, ^* are apt to look upon a firm in 
the light in which lawyers look upon a corporation, i. 4.j as 
a body distinct from the members composing it^ and having 
rights and obligations distinct from those of its members. 
Hence, in keeping partnership accounts, the ^firm is made 
debtor to each partner for what he brings into the common 
stock, and each partner is made debtor to the firm for all 
that he takes out of that stock. In the mercantile view, 
partners are never indebted to each other in respect of partr 
nership transactions, but are always either debtors to or 
creditors of the firm. • . . The partners are the agents 
and sureties of the firm : its agents for the transaction of its 
business; its sureties for the liquidation of its liabilities so 
far as the assets of the firm are insufficient to meet them. 
The liabilities of the firm are regarded as the liabilities of 
the partners only in case they cannot be met by the firm 
and discharged out of its assets. But this is not the legal 
notion of a firm. The firm is not recognized by lawyers as 
distinct from the members composing it." ^ 

Though the legal and the mercantile views are thus dis- 
tinct, there is in many quarters a growing tendency to in- 
corporate tlie mercantile conception in the legal theory as 
largely as the inherent nature of the partnership will per- 
mit; and though the practical consequences of the changed 
conception are usually not pronounced, it often aids in a 
clearer conception of the relative rights and powers of the 
firm colleotiveiy and the partners as individuals.' 

1 Lindlej on Partnership (Ehrell's oeiTing order is made against the 

2d Am. ed.X ^oL I^ p^ llOi firm, and the case has been argued 

t But there is great practical dif- as though the firm had a separate 

flouJtj in completely adopting the existenee as distinguished from 

mercantile theory. Thus in Ez the individual members of the 

parte Beauohamp (1894X 1 Q. R 1, firm; in other words» as if it were 

where a receiying order in bank- a corporation having a separate ex- 

mptoy had been made against a istence from the individuals which 

Ann oomposed of an adult and an compose it. It is no suoh thing, 

infantk Kay, L. J., said: "The re- and the rules [permitting prooee<t 

5 
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§ 6. How a partnersUp differs from a corporation. — 

A partnership differs in material respects from a corporation. 

A partner^p is a Yolontary, unincorporated association 
of individuals whose legal relation is based upon their agree- 
ment, and needs no special statutory authority to give it 
force and effect They continue to act in this relation as 
individuals. They sue and are sued only in their individual 
names. The death of one operates usually to terminate the 
relation. The transfer of the interest of one has usually the 
same effect, and operates, not to introduce the transferee 
into the relation, as a party to it, but merely to give him 
such share as his transferrer would have upon a dissolution. 
Each partner is, in general, personally responsible for all the 
debts of the partnership, notwithstanding that he has fully 
paid in to it his agreed contribution. 

A corporation, on the other hand, is a distinct legal entity, 
created by some express legislative authority, either special 
to the particular case or general in like cases. It acts in its 
corporate capacity only, without regard to the individuals 
who compose it. It may sue and be sued in its own name. 
The death of one or more corporators does not dissolve it. 
One corporator may transfer his share without affecting the 
corporate existence, and his transferee may take his place . 
in the corporation, which proceeds without regard to changes 
in the personnel of the corporators. One corporator, having 
paid his subscription, is not usually subject to any further 
personal responsibility for the debts of the concern. In these 
characteristics of limited liability, facility of transfer, and 

ings in the firm name] do not mean 57 Ga. 229; Chambers y. Sloan, 19 
anything of the kind. Under the Ga. 84) So in a late case in New 
roles* facilities have been given for York — Jones y. Blun (1895), 145 
proceeding against a firm in the N. Y. 383— the court, notwithstand- 
firm name, for this simple reason-^ ing what was said in Bank of Buf- 
that it is not always easy to find falo ▼. Thompson, supra, points out 
out who who are the partners in a that it is only for certain purposes 
firm.*' (See, also, Drucker y. Well- that the partnership may be re- 
house (1888), 82 Ga. 129, 8 & E. Rep. garded as an entity. 
40, 2 L. B. A. 828; Harris y. Vissoher, 

6 
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immanity from dissolution by death, are foond the leading 
inducements to the formation of corporations. 

§ 7. Intermediate associations* — In many of the states, 
statutes have provided for the organization of associations 
partaking more or less of the characteristics of both partner- 
ships and corporations. Thus, there Skve jomt-gtock companies j 
which usually are simply partnerships with transferable 
shares; jpa/ri/MTBhyp (u&ocuUionSy limited^ which are usually 
but a crude form of corporation; and limited partnershipsy 
which are partnerships haviug one or more general members 
subject to the usual liabilities of partners, and also one or 
more special partners whose liability is limited to the amount 
contributed. The legal peculiarities of these several types 
will be more fully considered in later chapters. 

In addition to these are other bodies, not statutory, and 
not organized for the purpose of pecuniary profit, which are 
sometimes sought to be held liable as partnerships, but which 
are not such in &ct. Of these the unincorporated social 
clubs, committees, lodges, fraternal societies, christian asso- 
ciations, granges and co-operative associations, are common 
examples. Such bodies are not partnerships, nor is the lia- 
bility of a member to be determined by the law of partner- 
ship, but by that of principal and agent — those, and those 
only, being liable as principals who have expressly or im- 
pliedly authorized acts to be done in their behalf, or who 
have subsequently ratified them.^ 

§ 8. Jolnt-tenaney and co-ownershf p.— Joint-tenants 
and co-owners are not thereby partners.^ They differ in 

iFlemTDg y. Hector (1888), 8 Ag. 45; Davison y. Holden (1887), 

Hee& & Wela. 172; Todd ▼. Emly 65 Conn. 108, 8 Am. St Rep. 40, 

(1841), 7 id. 427; a Q, 8 id. 505; Lsr Mechem*8 Caa on Ag. 47; Burt y. 

fond y. Deems (1880X 81 N. Y. 507; Lathrop (1888), 52 Mioh. 108. 

Eioibaum y. Irons (1848), 6 Watts ^See 1 Lindley on Partn. (Ew« 

ft Serg. (Pa.) 68, 40 Am. Dec. 540; eU's 2d Am. ed.)^ p. 52; Dunham y. 

Ash y. Gnie (1881), 97 Pa. St 408, Loverock (1898), 168 Pft. St 197, 27 

88 Am. Bepu 818, Hechem's Gaa on AtL Rep. 990, 88 Am. St Bepu 88a 
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§ 8.] LAW OF PASTNEB8HIP. 

many partioulars, of which the following are the most im- 
portant: 

1. Co-ownership is not necessarily the result of an agree- 
ment to create it^^ while partnership is.' 

2. Co-ownership does not necessarily involve community 
of profit or loss/ while partnership does.^ 

8. One co-owner may, without the consent of the others, 
assign his interest in such a way that his assignee will as- 
sume his relations to the other co-owners,* but one partner 
cannot do this.* 

4. One co-owner is not as such the agent of the others,^ 
while a partner is.* 

6. One co-owner has no lien on the common property for 
expenses or outlays, or for what may be due from the oth- 
ers as their share of a common debt,* while a partner has 
such a lien.^* 

Other distinctions exist, but these are sufficient to illus- 
trate the differences. 

But while the legal distinction between partnership and 
co-ownership as such is thus clearly defined, it is possible 
that the co-owners may so deal with their conmion prop- 
erty as tc assume very nearly, if not entirely, the attitude of 
partners. Thus, when they employ it in business with a 
view to profit, and divide such profits between them, part- 
nership may result.^ Even the division pf the gross proceeds 
of the employment of their common property was formerly 
deemed sufficient to render them liable as partners, though 
this view is now generally abandoned, as will be seen in a 
later section." Until, however, it appears that they have 

1 Lindlej on Partnership^ mipra. * lindley, supra; QoeU t. Morse 

*Beeante, g 8; pott, g 4& (1879X 1^ Mass. 4da 

« Liindlej, ttW mprcu w See past, g 278i 

« See post, gg 46HL& u See post, g 53; Butler Savings 

* Lindley, u&» supra. Bank ▼. Osborne (1898), 169 Tsl St 

•SeeiXM^, gd9. 10, 28 AtL Bep. 168, 89 Am. St 

7 Lindley, supra, Repi 666. 

•See jxw^ gl64. ^Seepost, gg 66, 67. 
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changed their position to that of partners, their relation as 
co-owners will be presumed to continue.^ 

§ 9. Joint purchasers of goods for resale.'— If several 
persons jointly purchase goods for resale, with a view to 
divide the profits arising from the transaction, a partnership 
may thereby be created.' But persons who join in the pur- 
chase of goods, not for the purpose of selling them again 
and dividing the profits, but for the purpose of dividing the 
goods themselves, are not partners, and are not liable to third 
persons as if they were.^ And even though they purchase 
for the purpose of resale, their agreement may show that no 
partnership was intended, as where they expressly deny to 
each the ordinary attributes of partnership, such as the power 
of either to sell without the concurrence of the other.' 

§ 10. DefeetlTely-organized corporations. — Whether per- 
sons are to be held liable as partners who have engaged in 
business in pursuance of an unsuccessful attempt to organize 
a corporation is a question upon which the authorities are 
in conflict. It is contended, on tiie one hand, that where 
the association has done business and entered into contracts 
as a corporation, the individuals composing it cannot, in case 
it appears that no corporation really existed, be personally 
liable, because they have never contracted as individuals or 
intended to be bound as such. To hold them liable as part- 
ners would be to hold them upon a contract which they never 

1 Dunham y. Loverook, fupra; *GoeU T.Morse (1879), 126 Mass. 

Bader Sayings Bank t. Osborne^ 480. Here two men bought a horse 

Muprcu for the purpose of resale at a profit^ 

'The lang^uage of Mr. Justice but it was agreed that either one 

Lindley, EweU's 2d Am. ed.» pi 54^ who should have possession of the 

is here substantiaUy adopted. horse should feed him at his own 

SReid Y. HoUinshead (1826), 4 expense, and, though eaoh was to 

Bam. A Cr. 867, Ames* Ca& on endeavor to find a purchaser, 

Pftrtn. 29. neither was to sell without the 

4 Coopev. Eyre (1788), IH. Blacks, concurrence of the other. They 

87; Hoare t. Dawes (1780), 1 Doug, were held to be tenants in oom- 

871; Gibson y. Lupton (1832), mon and not partneia 
Bing.297. 
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made or intended to make. On the other hand, it is con- 
tended that the parties must have intended to become liable 
in some way, and inasmuch as they have failed to bind them- 
jselves as a corporation, it must be assumed that they are 
liable as partners — that it is only through the fact that they 
are corporators and not partners that tliey escape personal 
liability ; and hence if the corporate shield faUs, the individ- 
ual liability necessarily arises. 

§ 11. Same subject — The true test. — The true test^ it 
is believed, according to the weight of modem authority, is 
to be found in the nature of the facts which have operated 
to prevent complete incorporation. There can be no corpo- 
ration without legislative authority. Hence, if there be no 
statute at all which authorizes such an incorporation as that 
attempted, or if, though there is the semblance of a statute, 
it is really void as being repugnant to the constitution, and 
therefore is no statute in legal contemplation, the attempted 
incorporation wholly lacks the vital element which would 
have given it effect, and the association of individuals, which 
could not possibly be a corporation, will be deemed in law a 
partnership.^ It confessedly is not a corporation ds jure; 
and it cannot even be deemed a corporation defacto^ because 
it never could have been one de jure^ and no one can be es- 
topped from so alleging. 

Where, however, there was ample legislative authority, 
and the only difficulty is that the statutory formalities have ' 
not been fully complied with, an obviously different ques- 
tion is presented. If the associates have endeavored in good 
faith to comply with the requirements, and have done busi- 
ness as a corporation, there is ample reason why third per- 
sons who have dealt with the associatiou on that footing 
should be estopped from denying its corporate existence. 
The state which prescribed the formalities may indeed com- 
plain of their non-observance; but until it does so, third per- 
sons should not be permitted to interfere. Until the state 

1 Eaton y. Walker (1889X 76 Mioh. 579, 48 N. W. Rep^ 688, 6 U B. A. lOa 
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DEFIKinOKS AND DISTIKOrnONa. [§ 11. 

has acted in the matter the weight of modem authority re- 
gards the association as at least a corporation defuctOj and 
its members are not liable as partners.^ 

The authorities which sustain this rule do not by any 
means concede that the formalities prescribed may lightly 
be ignored. There must be an actual and Ixyaafide attempt 
at compliance, and without this the de facto corporation will 
not exist.' 

> Finnegan y. Noerenberg 22 Lb R. A« 276, "where there has 
(Knights of Labor Bldg. Ass'n) been a subetantial compliance with 
(1893), 52 Minn. 289, 53 N. W. Rep. the law, the corporation is, of 
1150, 88 Am. St Rep. 552, 18 Lb R. A. course, (2e /ure;" So^ in Finnegan 
778, Paige's Caa on Partn. 24; Sni- ▼. Noerenberg, cited in the preoed- 
der's Sons' Ca y. Troy (1890), 91 ing note, the court say: ''A sab- 
Ala. 224^ 8 Sa Rep. 658, 24 Am. St stantial compliance wiU make a 
Rep. 887, 11 Lb R. A. 515; American corporation de jwn. But there 
Salt Ca Y. Heidenheimer (1891X must be an apparent attempt to 
80 Tex. 84i 15 a W. Rep. 1038, 26 perfect an organization under the 
Am St Repi 743; Rutherford y. law. There being such an appa]> 
HiU (1892), 22 Oreg. 218, 29 Pac ent attempt to perfect an organi- 
Rep. 546, 29 Am. St Repi 596, 17 U zation, the failure as to some 
R. A. 549; Fay y. Noble (1851), 7 substantial requirement wiU pre- 
Cush. (Mas&) 192; Ward y. Brig- Yent the body from being a corpo- 
ham (1879), 127 Mass. 24^ Paige's ration dejure; but ^^ there be user 
Gas. on Partn. 20; Planters' Bank y. pursuant to such attempted organi- 
Padgett (1882X 69 Ga. 159; Gkirtside zation, it wiU not preYent it being 
GoeX Ca y. Maxwell, 22 Fed. Rep. a corporation dtJacUk^ The stat-i 
197; Re Gibbe' Estate (1893), 157 Pa. ute may, howoYer, make strictj 
St 59, 27 AtLRep. 883, 22 L.R A. 276. compliance with some or aU of the 

'Certain of the cases declare that requirements a condition prece- 
there must be a *' substantial " com- dent to the acquisition of any cor- 
pliance with the formalities, or a porate power, and in such cases 
compliance in aU ''material re- there cannot be eYen a (2e facto 
specta" Kaiser y. Lawrence SaY- corporation without compliance, 
ings Bank (1881), 56 Iowa, 104, 41 Jones Y.Aspen Hardware Ca (1895), 
Am. Rep. 85; Mokelumne HiU ^ CoL — y 40 Paa Rep. 457, 29 U 
Mining Ca y. Woodbury (1859), 14 R. A- 14a And in many of the 
CaL 424, 78 Am. Dea 658; Hurt y. cases, such as those first cited in 
Salisbury (1874X 55 Ma 810; Bige- this note, express prohibitions ex- 
low Y. Gregory (1874), 78 lU. 197, isted against commencing business 
Paige's Ca& on Partn. 28L But as as a corporation until certain re- 
ia pointed out in Re Gibbs' Estate quirements, like the filing of the 
(1893), 167 Fa. St 59, 27 AtL Rep. 388, articles, were complied with. 

11 



§§ 12, 13.] LA.W OF FABTHBB8HIP. 

The requisites, then, of the de facto corporation are these: 
1. A valid law under which a corporation with the powers 
assumed might lawfully be created ; 2. An actual and hona 
fide attempt to comply with the prescribed requirements; 
and 3. The exercise of corporate powers in pursuance of 
such attempt. 

§12. Promoters of companies. — Promoters of corpora- 
tions are not partners. Though engaged in endeavoring to 
secure the organization of a company to carry on business 
for pecuniary profit, their immediate object is not the trans- 
action of business for mutual gain, and they do not fall 
within the definition or the purposes of partnership.^ 

§ 13. Contemplated partnerships. — A mere intention to 
form a partnership does not constitute one. Persons, there- 
fore, who are merely contemplating a future partnership, or 
who have simply entered into an agreement to thereafter 
become partners, cannot be held liable as partners, nor have 
they the rights of partners as between themselves. Before 
this result can ensue the executory agreement must have 
been executed. As declared in one case,^ ^' A marked dis- 
tinction exists in law between an agreement to enter into the 
copartnership relation at a future day and a copartnership 
actually consummated. It is an elementary principle that 
a partnership in fact cannot be predicated upon an agree- 
ment to enter into a copartnership at a future day unless it 
be shown that such agreement was actually consummated. 
In the language of the text-books, the partnership must be 
^ launched.' To constitute the relation, therefore, the agree- 
ment between the parties must be an executed agreement. 
So long as it remains executory the partnership is inchoate, 
not having been called into being by the eoncerted action 
necessary under the partnership agreement. It is undoubt- 



iSee RBTneU v. Lewia (1846), 15 889, 24 Paa Hep. 681, 9 L. B. A. 
Me^a&Welsbj, 617; Capper's Case 465. See, alsa Buzard y. MoAnultj 
(1861), 1 Sim. (N. a) 17a (1890), 77 Tex. ^ 14 a W. Bep. 188 

3 Reed Y. Meagher (1890), 14 Ck>la 
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edly trae that a partnership inprasaenti may be constituted 
by an agreement if it appears that such was the intention 
of the parties. But where it expressly appears that the 
arrangement is contingent, oi' is to take effect at a future 
day, it is well settled that the relation of partners does not 
exist, and that, if one or more of them refuse to perform the 
agreement, there is no remedy between the parties except a 
suit in equity for specific performance, or an action at law 
for the recovery of damages, should any be sustained." 

§ 14. Same subject. — The mere time of executing the < 
articles is not conclusive, for persons may become partners ' 
at once, if such is the intention, even though partnership 
articles are thereafter to be executed. The test is the in- 
tention. If it is the intention that the parties are not to 
become partners until the terms have been agreed upon and 
articles executed, the partnership will not come into exist- 
ence until that time, unless the condition is waived ; but if 
the terms have been agreed upon, the execution of the 
articles, or the performance of other conditions, may be 
postponed or waived, and such a waiver may be presumed / 
where the parties actually begin business as partners before 
the conditions have been performed.^ 

§ 15. Classification of partnerships. — Partnerships are 
sometimes classified as ordinal partnerships, limited part- 
nerships, and joint-stock companies. The peculiarities of the 
latter have been already noticed. Ordinary partnerships 
may be divided into (1) unweraaly (2) generalj and (3) special 
oxparUcvlar partnerships, — a classification corresponding 
to that of agency, and based upon substantially the same 
distinctions. An universal partnership is one in which all 
the property and services of the parties are united, and all 
profits, however made, are for their joint benefit. A gen- 
eral partnership is one created for the purposes of some 

1 Cook y. CarpeDter (1861), 84 Vt kins y. Hunt (1848), 14 N. H. 20S. 
121, 80 Ahl Dea 670; Hartinan y. Paige's Ca& on Partn. 1. 
Woehr (1867), 18 N. J. £q. 888; At- 
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§ 16.] L1.W OF PABTNEB8HIP. 

general kind of basiness, or of a number of kinds of business. 
A special or particular partnership is one created for a single 
transaction or adrenture. 

It has been thought that an universal partnership could 
exist only in theory, but several cases have occurred in this 
country of partnerships which were practically universal 
In any event, however, the evidence must be clear to estab- 
lish such an unusual relation.^ 

§ 16. Classifleation of partners. — In limited partnerships 
the partners are either (1) general^ or (2) special^ the former 
standing in the attitude of an ordinary partner, and the 
latter occupying a peculiar position, prescribed by statute, 
with a liability limited to his contribution. 

In ordinary partnerships, partners may be classified as 
(1) active amd ostensible; (2) secret or dormantj and (3) nom- 
inal. 

An ostensible partner, sometimes called a public partner, 
is one who is held out and known as a partner. An a^ve 
partner is one who actually participates in the conduct of 
the business. He is usually an ostensible one, but is not nec- 
essarily so. A partner may be unknown or concealed and 
yet active in the management of the business; or he may be 
both concealed and passive as to the conduct of the busi- 
ness. In the former case he is said to be a secret partner, 
and in the latter case he is called a silent or dannofU part- 
ner. A nominal partner is a person apparently a partner 
but not reaUy so. A person who leaves an existing firm is 
often called a retiring partner, while one who enters such a 
firm is called an vncomvng partner. 

1 See United States Bank ▼. Bin- (184S), 20 Vt 470, 50 Am. Dea 54; 
ney (1828), 5 Mason (U. a a C.X 188; Goesele y. Bimeler (1852), 14 How. 
Lyman y. Ljman (1829), 2 Ptune (U. a) 589; Gray y. Palmer (1858), 
(U. a a ax ll; Rloe Y. Barnard CaL 61& 
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CHAPTER IL 

FOR WHAT PUEPOSES A PARTNERSHIP MAY BE CREATED, 

g 17. May be created for canying g 19. Purposes illegal in park 
on any lawful business. SO. Effect of illegality. 

18L But not for purposes unlaw- 
ful or opposed to public 
policy. 

§ 17. For any lawful business. — It is the general rale, 
analogous to that of agency, that a partnership may be created 
for the purpose of carrying on any lawful business^ and that 
whatever the individual partners might lawfully do if acting 
separately and in their own behalf, they may lawfully do in 
partnership. Thus, there may be a partnership for carrying 
on not only every lawful kind of trade or commerce, but also 
for farming, mining, lumbering, manufacturing, and the like. 
Professional occupations like that of the lawyer, physician,/ 
dentist and architect may also be carried on in partnership, 
and there may be a partnership for buying and selling land.^ 

§ 18. Not for purposes unlawful or opposed to public 
policy. — But, as in the case of agency, there are many pur- 
poses for which the relation cannot lawfully be created. 
Thus, a trust personal to one individual cannot be executed 
by a partnership; public offices cannot be held in partner- 
ship; and a partnership cannot be lawfully created for the 
doing of anything which is illegal, immoral or opposed to 
public policy. Partnerships, therefore, for the purpose of 
carrying on a gambling establishment; to speculate in *^ fut- 
ures ; " to stifle or prevent competition ; to carry on a for- 
bidden occupation; to hinder or delay creditors; to carry 
on trade with belligerents in time of war; to carry on trade 
in violation of the navigation laws ; and the like, are void.' 

1 Chester v. Dickerson (1S78), 64 v. Babcock (1892), 95 CaL 479, 80 

N. Y. \ 18 Am. Rep. 550; Flower v. Pac. Hep. 005, 29 Am. St Bepu 188^ 

Bamekoff (1890), 20 Oreg. 187, 25 16 L. R. A. 745. 

Paa Bep^ 870, 11 L. R A. 149; Bates 'See Gaston t. Drake (1879), 14 

15 




g§ 19y 20.] LAW OF PABTNEB8HIP. 

§ 19. Purposes Illegal in part. — A partnership may be 
organized for a lawfnl purpose, and yet one or more of its 
undertakings may be illegal, or it may seek to accomplish 
lawful ends by unlawful means. In such cases the unlaw- 
ful part only, if it can be separated from the residue, will 
be affected by the illegality ; if it cannot be separated^ the 
whole must be regarded as unlawful' 

§ 20. Effeet of illegality. — Courts will not enforce con- 
tracts having for their purpose or tending to promote illegal 
objects. The members of an illegal partnership cannot sua 
to enforce any contract tainted by the illegality, but actions 
may be brought against the members of such a partnership 
by a person who did not participate in the illegality. As 
between themselves, the law usually leaves the members of 
an illegal partnership where it finds them, refusing to aid 
either party. Courts will not, therefore, enforce contribu- 
tion or compel an accounting of their illegal affairs ; * though 
if they have themselves wound up the affairs and agreed 
upon the account, it is held in some cases that the courts 
will then compel the partner having the funds in his pos- 
session to pay over to his partner the latter's agreed share, 
even though such funds were acquired in unlawful dealings.* 
The weight of authority, however, denies relief in these 
cases as well as in the others.^ 

Nev. 176,88 Aid. Rep. 548; Davis 706, Paige's Partn.Ca8. 96; ReadT. 

▼. Gelhaus (1886), 44 Ohio St 69; Smith (1888), 60 Tex. 879, Paige^ 

Hunter v. Pfeiffer (1886)» 108 Ind. Partn. Gas. 9t 

197; Watson ▼. Fletcher (1850), 7 > Brooks v. Martin (1864), 2 Waa 

Gratt (Va.) 1; Watson v. Murray (U. &) 70; Crescent In& Ga t. 

(1872), 28 N. J. £q. 257; King v. Bear (1887), 28 Fla. 60. 11 Am. St. 

Winants (1874), 71 N. C. 46a Repw 881. 

iSee Dunham ▼. Presby (1876), ^Sjkesv. Beadon (1879), 11 Cbu 

120 Masa 285; Anderson t. PoweU Div. 170; SneU ▼. Dwight (1876V 

(1876), 44 Iowa, 20. 120 Mass. 9; Jackson ▼. McLean. 

s Hunter v. Pfeiffer (1886), 108 (1889), 100 Ma 180, 18 a W. Bjep. 

Ind. 197; Gk)uld v. KendaU (1884), 898; Wood worth v. Bennett, «upra;. 

15 Neb. 549; Woodworth t. Ben- Hunter v. Pfeiffer, supra; Chraft t. 

nett (1870), 48 N. Y. 278, 8 Am. Bep^ McConoughy (1875), 79 UL 844 
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CHAPTEE IIL 

WHO MAY BE PARTNERa 



§ 81. In general, any person com- 
^tent to oontraotk 
22L Aliens as partnera 
28b Infants as partnera 
24 Insane persons as partnera 
26. Married women as partnera 



§ 2(L Corporations as partnera 

27. Firms as partnera 

28. How many partners there 

maybe. 

29. Of the delectus penonarun^ 
80. Of sub-partnershipa 



§ 21, In general^ any person competent to contract. — 

As a general rule, any person may be a partner who is capa- 
ble of entering into contracts. If he has the legal ability in 
his own right and in his individual capacity to transact the 
business contemplated, he may unite with anotiier person to 
carry on that business in partnership. 

This being the general rule, it is unnecessary to pursue it 
further in respect of normal persons, but in regard to those 
who labor under some general disabiUty, more particular 
mention is desirable. Thus — 

§ 23. Aliens as partners. — Aliens who are subjects of na- 
tions which are at peace with each other may enter into 
partnership, but not alien enemies. Upon the breaking out 
of war between their respective countries, however, their 
capacity is terminated, and their partnership, 83 will be seen, 
is suspended if not dissolved.^ 

§ 23, Infants as partners. — An infant may be a partner,' 
but his contract of partnership is voidable, and he may 
interpose his infancy as a defense against personal liability 
as a partner. During the continuance of the relation, how- 

1 See post, § 2o0. t. Farr (1879X 42 Mich. 184 He 

> Bush Y.Linthicmn (1882), 69 Md. may be the general partner in a 

844; Adams v. Beall (1887), 67 Md. limited partnership. Continental 

68^ 1 Am. St Rep. 879; Dunton t. National Bank v. Strauss (1893), 187 

Brown (187^, 81 Mich. 182; Osbum N. T. 148, 668, 82 N. E. Rep^ 1066. 

2 17 




§ 23.] ULW OF PABTNES8HIP. 

ever, he has all of the rights and powers of a partner. Thus, 
ne has eqaal right, with his copartner, to the possession of 
the assets of the firm ; he may collect and pay debts ; and 
may make contracts in the firm name, which, though he 
may repudiate liability, will be binding upon his adult co- 
partners and upon the partnership assets.^ He is entitled to 
an accounting and to his share of the profits like other part- 
ners after the payment of the debts. 

He may disaffirm his contract of partnership and avoid per- 
sonal liability as a partner either to his copartner' or third 
persons ; * but, notwithstanding such disaffirmance, it is held 
that his interest in the partnership property remains liable 
to the partnership debts,* and if he has paid money for the 
privilege of being admitted into the business, he cannot^ it 
is held, after continuing in the business for a period, volun- 
tarily withdraw and recover back what he has paid, unless 
it was procured from him by fraud.^ The adult partner 
cannot repudiate firm contracts made by the infant on the 
ground of the latter's incapacity, but if he has been induced 

1 See Bush ▼. Linthicum, tupra, 529, 10 Sa Rep. S2; Bixler ▼. Kresge 

and other cases cited in this sec- (1895),169Pa.St405.32AtLRepL414^ 

iioD. 47 Am. St Rep. 920. Although there 

3 Thus his infancy is a good de* seems to be some difference of opin- 

f ense to his copartner's action for ion, the weight of authority is to 

contribution. Neal ▼. Berry (1898), the effect that the infant may dis- 

86 Me. 198, 29 AtL Rep. 987. Whether affirm personal contracts and con- 

the infant may disaffirm a partner- tracts respecting personal property 

ship obligation to a third person before as weU as after he arrives at 

without also repudiating the part- maturity. See Adams v. BeaU; 

nership relation itself seems to be Folds ▼. Allardt; Dun ton ▼. Brown, 

disputed, It is held that he may do mAprcL^ and Shirk v. Shults, post 
«o, in Mehlhop ▼. Rae (1894), 90 ^LoTeUv. Beauchamp, 1894, Ap^ 

Iowa, 80, 67 N. W. Rep. 650. MiUer Cas. 607 ; Bush ▼. Linthicum, sttpra: 

V. Sims (1884), 2 HiU (a C), 479, is Shirk t. Shultz (1887), 118 Ind. 571.. 

contra. Yates v. Lyon (1874), 61 N. Y. 844; 

* B\ish ▼. Linthicum, mpra; Folds Pelletier v. Couture (1889), 148 Mass. 

V. Allardt (1886), 85 Minn. ^88, 26 269, 19 N. E. Rep. 400, 1 L. R. A. 868. 
N. W. Rep. 201; Mehlhop v. Rae • Adams v. BeaU (1887), 67 Md. 63, 

(1894), 90 Iowa, 80, 67 N. W. Rep^ 1 AmL St Rep. 879. But see Spar- 

650 ; Foot ▼. Goldman (1891), 68 Misa man v. Keim (1880), 88 N. Y. 846. 
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to enter into the pnrtnerdiip by the infuit*i frmadolent ie|K 
reoentation that ^k of ago^ hemaj dissolTe the partnership 
for that reason. 

After he beoomes of agq^ the infiuDit partner may ratify the 
partnership traasaotions and thos beoome liable for obliga- 
tions incurred during his minority. His ratification need 
not be express unless a statute so requires, but may be in- 
ferred from his acts and conduct, as from his dealing with 
the subject-matter of the contract after attaining majority. 
Whether his continuing to act as a partner after becoming 
of age is of itself enough to constitute a ratification has 
been doubted.^ In actions by and against the partnership, 
the infant partner should usually be made a party, though 
the English and many of the American courts have held it 
improper to make an infant partner a defendant in an ac* 
tion against the firm.' 

§ 24. Insane persons as partners. — The partnership con- 
tract of an insane person, like his other contracts, is void- 
able ; but if the other party was ignorant of the insanity, and 
the contract has been executed and appears to be fair, the 
contract of an insane person cannot be set aside unless the 
parties can be restored to their original condition.* 

§ 25. Married women as partners. — At common law, a 
married woman was incapable of making contracts, except 
where she had a separate estate or except where her husband 
was a convicted felon, or was an alien enemy and abroad, or 
when husband and wife were judicially separated. Her ca- 
pacity to enter into partnership was subject to the same 
limitations. In most of the states her incapacity to make 

^Upon the question of rstifioa- notes; «Osburn ▼. Esrr (1879X 48 
tion, see Salinas v. Bennett (1890), Mich. 184 

83 a C. 286, 11 & E. Rep. 968; Dana > See Behrens t. MoKenrie (18S7), 
Y. Stearns (1849), 8 CubK (Mass.) 28 Iowa, 833, 92 Anu Deo. 428; Fay 
872. V. Burditt (1882), 81 Ind 488, 42 

'See 1 Chitty on Pleading,, pp. Am. Repw 142. As to the effect of 
14 and 60, and notes; 1 Ldndley on subsequently occurring insanity 
Partn. (2d Am. ed^ Ewell), 74 and upon the partnership^ see pottp 

§246. 
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§ 26.] LAW or PABTZnEB£HIP. 

contracts has been more or less removed by statute, and she 
may enter into partnership with persons other than her hus- 
band under substantially the same conditions which now ap- 
ply to any other of her contracts.^ She could not, at common 
law, be a partner with her husband, and, even under the mod- 
em statutes, the same disability still continues in most states.^ 

§ 26. Corporations as partners.— A corporation has, as 
such, no implied power to enter into partnership either with 
an individual, a firm, or another corporation.* Authority 
for this purpose must be expressly conferred,* But, within 
its corporate power, a corporation and an individual may so 
contract as to incur a joint liability without actually enter- 
iug into partnership.* 

1 Vail ▼. Winterstein (1892), 94 dale (1892). 46 DL Ap. 454; Lane ▼. 

Mich. 230, 53 N. W. Rep. 932, 18 Bishop (1893), 65 Vt 575, 27 AtL 

Lfc R, A. 515. Contra, in South Rep. ^. In TenneB8ee» see TheuB 

Garolina, Vanneison t. Cheatham ▼• Dugger (1893), 08 Tenn. 41, 28 

a894),44aa — ^19aE.Bep^614 a W. Rep^ 18& In Maine, see 

*That she cannot be a partner Bird Ca ▼. Hurley (1895), 87 Me. 

with her husband, see Artman t. 579, 83 AtL Rep. 164 
Ferguson (1888), 78 Mich. 146, 16 sWhittenton Mills ▼. Upton 

Am. St Rep. 572, 2 L. R. A. 843; Gil- (1858), 10 Gray (Masa), 582, 71 Am. 

kerson-Sloss Com* Ca v. Salinger Dec. 681; People v. Sugar Refining 

(1892), 56 Ark. 294, 16 L. R A. 526, 85 CVx (1890), 121 N. T. 582, 18 Am. St 

Am. St Rep. 105; Seattle Board of Rep. 848, 9 L. R, A. 83; Gunn v. 

Trade v. Hayden (1892), 4 Wash. Railroad Ca (1885), 74 Ga 509; 

263, 16 L. R A. 530, 81 Am. St Rep. Hackett v. Multnomah Ry. (1885), 

919; Fuller ▼. McHenry (1892), 83 12 Greg. 124, 6 Paa Rep. 659, 53 

Wis. 573, 18 L. R A. 512; Bowker Am. Rep. 327; Mallory t. Oil 

T. Bradford (1885), 140 Masa 521; Works (1888), 86 Tenn. 598, 8 a W. 

Payne v. Thompson (1886), 44 Ohio Rep. 396; Morris Run Coal Ca ▼. 

St 192: Scarlett ▼. Snodgrass (1883), Barclay Coal Ca (1871), 68 Pa. St 

92 Ind. 262; Carey v. Bumiss (1882), 178, 8 Am. Rep^ 159. 
20 W. Va 571, 48 Am. Rep. 790. * Butler ▼. American Toy Ca 

That she may be a partner with (1878), 46 Conn. 18& 
her husband, see Suan v. Caffe * In Cleveland Paper CaT.Conr 

(1890), 122 N. Y. 308, 25 N. K Rep. ier Ca (1887), 67 Mich. 158, 84 

488, 9 L. R A. 593; Louisville R N. W. Rep. 556, the court say: "A 

Ca V. Alexander (1894), — Ky. — , corporation may, in furtherance of 

27 a W. Rep. 981 ; Belser v. Tus- the object of its creation, contract 

cumbia Banking Ox (1895), — Ala. with an individual, though the ef- 

— , 17 Sa Repi 40; Dressel v. Lons- feot of the contract may be to im^ 
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WHO HAT BB PASTNBBS. [§§ 27-29. 

§ 27« Firms as partners. — Two or more firms may enter 
iato partnership, and a firm may also enter into partnership 
with an indiyidoaL As respects third persons, the associat- 
ing firms ordinarily lose their separate identity, and each 
member of each firm is liable as a partner in the joint firm; 
bat as between themselves, for the purposes of accounting 
and the division of profits or losses, the respective firms may 
be regarded as the partners.^ 

§ 28, How many partners there may be, — In the ab- 

sence of a statute fixing the limit, the partnership may be 
composed of any number of partners, though there must, 
of course, be more than one.' 

§29, Of the delectus personarum. — Partnership being 
founded on the agreement of the parties, and being a rela- 
tion demanding mutual confidence and trust, it is dear that 
a person cannot become a member of a firm without the 
consent of the other members. Hence, one partner cannot 
introduce a third person into the firm without the consent 
of the others,* nor upon the death of one partner can his 
personal representative become a partner with the surviv- 
ors, except with their consent.* A sale of one partner's in- 
terest does not, therefore, make his transferee a partner, but 
dissolves the firm.* 

Consent to the admission of new partners or, in case of 
death, of the personal representative, may be given in ad- 
vance, as by being stipulated for in the partnership articles. 

To the rule requiring this choice of persons {ddeetus per- 
mmcunmi) there are two exceptions — one usually statutory, 

pose upon the companj the liability 652 ; Raymond v. Putnam (1863), 44 

of a partner.** N. H. 160. 

iln re Hamilton (1880), 1 Fed. 'Stirling ▼. Heintsman (1880), 

Bep^ 800; Bimonton v. MclAin 43 Mich. 440. 

0885), 87 La. Ann. 668; BuUook t. > Love v. Payne (1880), 78 Ind. 80» 

Hubbard 0868), 38 CaL 405, 88 Am. 88 Am. Rep^ lit 

Dea 180; Meyer ▼. Krohn (1885), « See po*^, § 245. 

114 m. 574^ 8 N. E. Rep^ 405; Mea^ • See |k>«<, § 24a 
dor T. Hughes (1870), 14 Buah (Ky.), 
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§ 30.] LAW OF PABTNIEBSfllP. 

and the other oastomarjy Tiz.^ joint-stock companies and 
mining partnerships. In these a transfer of one partner's 
share or his death does not operate as a dissolution, bat his 
transferee or representative may be received as a partner.^ 

§ 30. Of sub-partnerships. — One or more of the partners 
of a firm, less than the whole nnmber, may unite with a third 
person to form a partnership as to the interest of such part- 
ner or partners. Such a partnership is frequently called a 
sub-partnership, and the third person so associating with the 
partner is oft^i called a sub-partner. " A sub-partnership/' 
says Mr. Justice lindley,' ^Ms, as it were, a partnership within 
a partnership ; it presupposes the existence of a partnership 
to which it is itself subordinate." It has all of the character- 
istics of a partnership as between the immediate parties to 
it) but the third person does not thereby become a partner 
in the original firm,* he is not liable as such to creditors of 
the original firm,* and he has no right bf accounting as a 
partner against the original. firm, but only against such mem- 
bers of it as united with him to form the sub-partnership.* 

1 Eahn ▼• Smelting Ca, 102 XT. S. the assets as to give him the right 

641; Skillman ▼. Laohman (1868), to an accounting upon dissolution. 

88 GaL 198, 88 Am. Dea ^ and Nirdlinger v. Bernheimer (189d), 

note; Harris v. Lloyd (1891), U 188 N. Y. 45, 80 N. E. Bep. 561. "A 

Mont 890, 28 Am. St Rep. 475. sub-partnership does not in fact 

s Lindlej on Partnership (Swell's exist where one party furnishes 

2d Am. ed.X voL I, p. 48. all the capital, receives aU the 

sSetzerv. Beale(1882),19 W. Va. profits, and owns all the asseta 

274; Meyer v. Krohn (1885), 114 IlL 8udi an arrangement lacks all tiie 

574^ 2 N. E. Rep. 49& See MUler ▼. essential elements of a partnership^ 

Rapp (1898), 185 Ind. 614^ 85 N. £. The ostensible partner, in such 

Rep. 96db case, may be held liable to third 

* Burnett t. Snyder (1880), 81 N. parties on the ground that he has 

Y. 550, 87 Am. Rep^ 527; Riedeburg held himself out as a partner, and 

▼. Schmitt (1888), 71 Wi& 644, 84 they have treated him as such; 

N. W. Rep^ 886; Setzer v. Beale bnt he has no interest which will 

(1882), 19W.Va.274. (7onfra, Fitch entitle him to an accounting, or to 

V. EUirrington (1859), 18 Qray any action at law or in equity 

(Mass.), 468, 74 Am. Dea 641. against the other party." Webb y. 

*The sub-partner may, however, Johnson (1898), 95 Mioh. 825, 64 

acquire sudi a vested interest in N. W. Rep^ 947. 
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§ 31. No partlcalar formalities required. — No particu- 
lar formalities are required in entering into the contract of 
partnership. By the common law, no official act or cere- 
mony is necessary ; sealed instruments are not required, and, 
except in those cases within the operation of the statute of 
frauds, a written contract, though desirable, is not essential. 

Express agreement is not necessary, neither is it essential 
that the parties shall have had a conscious intention to be- 
oome partners. The relation may grow out of transactions 
and dealings in which the word ** partnership " was never 
uttered ; if the acts or contracts of the parties in law create 
partnership, that relation wiU ensue, even though the parties 
did not have that result consciously in mind, or though it 
was consciously in their intention to avoid partnership.^ 

§ 32. How affected by the statute of frauds.— Under 
the fourth section of the statute of frauds, an agreement to 
form a partnership in the future, which by its terms is not 
to be performed within one year, or an agreement for a 
present partnership to continue for more than a year from 
its commencement) is void if not in writing; though, in 
either case, if the parties have acted upon the agreement 

I JacoU T. Shorey (1868)^ 48 N. H. 100, 07 Am. Deo. 686^ 
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§§ 33, 34.] ULW or pabtnsbship. 

and become partners, their relation will be treated as a parl^ 
nership at wilL^ 

With respect of partnerships in lands, there is some con- 
flict as to the application of the statute. A few cases hold 
that such a partnership cannot be created without writing; 
but the great weight of modern authority is to the effect 
that writing is not required, and also that if a partnership 
is shown to exist it may be proved by parol evidence that 
its property consists of land.' 

§ 33. Consideration for the contract. — The contract of 
partnership, like other agreements, requires to be founded 
upon some consideration in order to be binding.* Any con- 
tribution in the shape of capital or labor, or any act which 
may result in liability to third persons, is sufficient for the 
purpose.* The mutual covenants and contributions of the 
parties are the usual consideration. Their contributions 
need not, of course, be equal, for the members must be their 
own judges of the adequacy of the consideration. Neither 
is it necessary that the losses shall be shared equally or at 
all ; for, as will be seen,* one partner may lawfully indem- 
nify the other against loss by the enterprise. 

§ 34. When the contract takes effect. — As has been al- 
ready seen,* a mere intention to form a partnership does not 
create one; that intention must in some way be given legal 
operation. It is not, of course, essential* that formal instru- 
ments shall be executed, and it may be found to have been 
the intention of the parties to launch the partnership at 

iWahlv.Bamum (1889), 116 N.Y. ▼. McCraj (1875X 51 Ind. 858, 19 

87, 22 N. £. Rep. 280, 5 L. R, A. Am. Rep. 735; -Flower t. Barnekoff 

628; Morris v. Peckham (1888), 61 (1890), 20 Ore. 182, 26 Pao. Rep. 870, 

Oonn. 128, Paige's Partn. Gaa 114. 11 L. R. A. 149. 

sSee Bates v. Baboock (1892), 95 * See MitcheU ▼. Ol^eale (1869), 4 

CaL 479, 29 Am. St Rep. 188, 16 L. Nev. 504, Paige's Partn. Caa 6. 

R. A. 745; CJhester t. Dickerson *1 Lindley on Partnership (2d 

(1878), 54 N. Y. 1, 18 Am. Rep. Am. ed., Ewell), 6a 

550; Richards ▼. Grinnell (1884), 63 * See post, § 5t 

Iowa, 44, 50 Am. Rep^ 727; Holmes •See ante, g§ 18, K 
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00]SrTBA.OT OF FABTNIBBSHIP — BYIDBNOB. [§ 35. 

once, notwithstanding the fact that regular partnership ar- 
ticles are afterwards to be prepared.* 

Well-drawn partnership articles will name the day upon 
which the partnership is to begin ; but in the absence of 
such a stipulation, or of any articles whatever, recourse 
must be had to other evidence. Presumptively in such 
cases the date of the commencement will be the day on 
which the agreement is fully and definitely consummated ; * 
but the express stipulation of the parties, or the circum- 
stances attending the case, may show either that the part- 
nership is to have a retroactive operation, or that it is not to 
be deemed to be in force until some event has happened or 
some precedent condition has been complied with.* Con- 
ditions of the latter sort, however, may be waived, and will 
be held to be so where the partnership is actually launched 
before the contemplated time arrives.* So, also, where the 
arrangement contemplates action at once and continuously, 
a present partnership may exist, though some incidents re- 
main to be determined later.* 

§ 35. Question of the existence of a partnership one 
of mixed law and fact. — The question whether a partner- 
ship exists in a given case is one of mixed law and fact. 
What constitutes a partnership is a question of law ; whether 
in the given case such facts exist as in law constitute a part- 
nership is a question of fact if the facts are not admitted ; 
if the facts are admitted, it is a question of law.* Whether 
a written instrument produced creates a partnership is a ques- 
tion of construction for the oourt.^ 

^Seeante, § 14. Crawford (1895), 127 Ma 856, 80 a W. 

'See Guice ▼. Thornton (1884X Bep. 168. 

76 Ala. 466. * See First National Bank v. Cody 

* See Reed ▼. Meagher (1890), 14 (1893), 93 Ga. 127, 19 a & Bep. 881. 

Cola 835, 24 Paa Rep. 681, 9 L. R, ^See Kerrick ▼. Stevens (1884)b 

A. 455; National Bank ▼. Cringan 55 Mich. 167, 20 N. W. Repi 88a 

(1895), — V& — ^ 21 a & Rep. 820 ; • Morgan v. Farrel (1889), 58 Conn. 

lAtta ▼. Kilboum (1898), 150 U. a 418, 18 Aql St Rep. 282. 

524^ 87 L. Ed. 1169, 14 Supi Ct Rep^ 7 Boston Smelting Ca t. Smit'i 

201; Queen City Furniture Ca v. (1880), 18 R L 27, 48 Am. Repi 8 
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§ 36.] LAW OV PABTNXB8HIF. 

§ 36. Means of proof. — As between the alleged partners 
themselves^ the existence of the partnership may be proved 
by the partnership articles, if any ; if not, by informal writ- 
ings, letters, the partnership books, the conduct and admis- 
sions of the parties, or by any other matters tending to prove 
the fact in controversy, and brought home to the party to 
be charged.* 

As to third persons, the existence of the partnership and 
the persons who compose it may be proved by conduct^ ad- 
missions or other kinds of parol evidence, even though there 
were partnership articles.* 

The testimony of the parties themselves as to the facts is, 
under modem rules, admissible either to prove or disprove 
the alleged partnership.* 

It may also be proved by the conduct or admissions of the 
parties sought to be charged;* but the acts or admissions of 
one person are not admissible to prove another to be a part- 
ner, unless the latter is in some way shown to be responsible 
for them or to have acquiesced in them.^ The existence of 
the partnership or the persons composing it cannot be proved 
by general reputation, rumor or hearsay.* 

1 See Greenleaf on Evidence, vol. . the party sought to be held caused 

II,g475 et seq.; Lindlej on Part- or permitted to appear. Morgan 

nership (EweU's 2d Am. ed.X vol. I, ▼. Farrel (1890), 68 Ck>nn. 418, 20 

p. 80 et seq. AtL Rep. 614^ 18 Am. St Bep. 388/ 

s 1 Lindley on Partnership (Ew- > The declarations or admissions 

ell's 2d Am. ed.), 87; 2 Qreenleaf, of one person that another la bis 

§ 479. partner are not admissible to prove 

* First National Bank v. Conway that fact against the latter person, 

(1886), 67 Wia 210, 80 N. W. Rep. unless he has in some way author- 

215. ized or assented to such declara- 

«Reed t. Cramer (1886), 111 F^ tiona Vanderhurst ▼. De Witt 

St 482, 66 Am. Rep. 295, where it is (1802), 95 Cal. 57, 80 Pac. Rep. 94, 20 

said that the partnership may be L, R. A. 505; Button v. Woodman 

established by the several admis- (1852), 9 Cush. (Mass.) 255, 57 Am. 

sions of all those who were alleged Dea 46; Grafton Bank v. Moore 

to compose it, or by the admissions (1842), 18 N. H. 99, 88 Am. Deo. 47a 

of one and the acts and declara- ^ Drown v. Cmndall (1835), 11 

tions of the others. But the facts Conn. 92; Bo wen v. Rutherford 

relied upon must be those which (1871X 60 IlL 41, 14 Am. Bepi 26; 



OONTBACrr OF PASTNESSHIP BVIDBNOB. [§ 87. 

In seeking to eBtablish partnership frofmaots and conduct, 
a wide range of evidence is allowed Co'put before the jury 
all the facts and drcomstances relating to the connection of 
the alleged partner with the affair, and the method of trans- 
acting the business. 

§ 37. Burden of proof. — The burden of proving the ex- 
istence of the partnership and who were the partners com- 
posing it rests usually upon the party alleging it.^ Where, 
however, its existence is shown or admitted, a presumption 
of its continuance ordinarily arises which casts upon the 
party alleging its termination the burden of showing that 
fact, including the giving of proper notice where that is nec- 
essary.' 

Cook T. Slate Ca(1880X 86 Ohio St Ky. 535, a W.Repi 888; Dunham 
185, 88 Am; Bejx 668; Potter v. t. Loverook (1898X 168 Pa. St 197, 
Greene (1858), Gray (Maas-X 809, 88 Am. St Itep. 88& 
69Am.Dea290. 'Seepoft, § 268. 

1 See lieb t. Craddock (1888), 87 
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§ 88. How question arises.— The qaestion as to the exist- 
dnce of a partnership between given individuals may arise in 
two classes of cases: 

1. Where the parties themselves allege that they intended 
partnership. 

2. Where the parties or some of them allege that they did 
not intend partnership. 

§ 39. Partnerships Inter sese and as to third persons, — 

It iS| in general, true that as between the parties to the al- 
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WHAT AOTS OBEATB ▲ PABTNEKSHIP. [§§ 40, 41. 

leged relation there can be no partnership if they did not 
intend one, and that as to third persons there can be no part- 
nership if there was none as between the alleged partners 
themselves. Notwithstanding this general rule, it is equally 
tme, as will be hereafter seen, that there are two apparent 
exceptions to it : 

1. Persons may be held, notwithstanding a contrary in- 
tention, to have made a contract which in law constitutes 
them partners as between themselves; and 

2. A person who is not actually a partner may be held 
liable to third persons as though he were a partner where 
he has so conducted himself as to reasonably induce such 
third persons to rely upon the assumption that he was a 
partner. 

It wiU be obvious that these two cases are very different ; 
in the first all the parties are held to be partners as between 
themsehesj while in the second a person may be held liable 
as a partner when in fact, between him and the persons with 
whom he is thus assumed to be a partner, no intention to be 
partners existed. The first form, or the partnership inter 
sesey is therefore the only true partnership. This has led to 
a classification into, 1, true partnerships, and 2, qtutsi-^axb- 
nerships. 

I. Of True Pabtnbbshifs. 

§ 40. True partnerships^ how classified. — It will be evi- 
dent that true partnerships also may be divided into two 
classes : 1. Where a partnership was expressly intended ; and 
2. Where the parties did not expressly intend to become 
partners, but the law holds that the contract which they in- 
tentional]y made does create a partnership between them, 
and which thus becomes, indirectly, an intentional partner- 
ship, because the law always presumes that parties intended 
the legal result of their intentional acts. These two classes 
will be separately considered. 

§ 41. Of partnerships expressly intended. — Cases of this 
nature can ordinarily occasion but little difficulty. U it be 
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§ 42.] LAW ov 

admitted that the parties intended to be partners, their in- 
tention can rarely fail of effect. Oases, howeyer, are not 
infrequent in whioh the parties, intending to create i^ part- 
nership and expressly naming their relation snoh, have still 
been held not to have created one because they had failed 
to attach to their relation the necessary incidents of partner- 
ship ; as, for example, where their contract leaves them with- 
out any oommunity of interest in the business or profits.^ 

It inay also be that an instrument designed to constitute 
partnership articles is so defectively drawn as to create some 
other relation, as a co-ownership or a corporation ; but un- 
less some other distinct relation is thus expressly created, 
persons who have intended to be partners, and who have 
acted as such, will be deemed to be partners notwithstand- 
ing defective instruments. 

1 42. Of agreements held to create partnership inter 
sese when that was not intended. — The question whether 
a partnership has in fact been created between two or more 
persons, part or all of whom deny it, may arise in a great 
variety of cases. It is constantly arising as between the al- 
leged partners and third persons who are seeking to hold 
them liable as such, and this phase of the question presents 
the most difficulty and gives rise to the greatest amount of 
litigation. 

1 Thus, in Sailors t. Nixon-Jones oommunity of interest in the busi- 
Ca (1886X 20 DL Appw 609, Paige's ness or profits, they are not part- 
Partn. Ca& 89, it is said: " The fiict ners in fact or in law. Parsons on 
that the parties to moh relation Partnership^ 91. A partnership 
themselves call it a partnership inter se must result from the in- 
will not make it sa Where the tention of the parties as expressed 
question of partnership is to be de- in the contract, and they cannot 
termined from a contract between be made to assume toward each 
the parties to it, thu relation must other a relation which they haye 
be found from the terms and pro- expressly contracted not to as* 
visions of the contract, and even sume. The terms of the agree- 
though parties intend to become ment» where there is one, fixes the 
partners, yet» if they so frame the real status of the parties toward 
terms and provisions of their con- each other." 
tract as to leave them without any 
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WHAT AOTS O&EATB A PABTNBBSHIP. [§ 43. 

The question, however, may and often does arise as be- 
tween the alleged partners themselves. As between these 
parties, the question usually arises in one of two cla>sses of 
cases: 1. Where an affair in which they have been in some 
way concerned has proven to be profitable, and one or more, 
alleging partnership, seek to compel an accounting, as part- 
ners, from the others, who deny it; and 2. Where such an 
enterprise has proved disastrous, and one or more alleg- 
ing partnership seek to enforce contribution as partners 
from the others, who deny that any such relation existed. 
Other cases may, of course, arise where one or more claim 
other rights or powers as partners against the others, but 
the two classes of cases stated are the most common. 

§ 43, Legal intention of parties controls, — Partnership, 
as has been seen, is the result of the express or implied 
agreement of the parties, and there can be no partnership — 
either as between the parties themselves or as to third per- 
sons — where the parties have not by their acts or contracts 
created one. When, therefore, the parties themselves, or 
some of them, deny that they intended to form a partner- 
ship, it becomes necessary to determine what is the legal 
effect of their acts and contracts. In dealing with this ques- 
tion, it must be borne in mind that it is the legal intention 
of the parties rather than their expressed or declared inten- 
tion which controls. The law presumes that the parties 
intend the legal consequences of their voluntary acts and 
contracts. If, therefore, they intend the acts or contracts, 
they intend also, in contemplation of law, the legal effect of 
those acts and contracts.^ Whether, then, the question arises 

^Thus io Duryea t. Whitcomb contract could not be Taried by 

(1858), 81 Vt. 898, Paige's Partn. their not supposing it to be what 

Ca& 58, the court say: ''If their it waa The further statement in 

contract was for a partnership the report that they did not intend 

by necessary legal construction to form a partnership seems incon- 

(which we haye found that it was), sistent with the other fact& . . • 

and they intended to make the Probably the fair construction of 

contract (and this appears from the report is that the parties were 

the report), the legal effect of their not aware of the legal extent and 
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§ 44.] ' LAW OF PABTNSESHIP. 

between the parties themselves, or between the parties and 
third persons, if the legal effect of their acts and contracts 
is the creation of a partnership, the parties will be deemed 
partners, notwithstanding their denial of an intention to be- 
come snch. The law gathers their intention from their acts 
and contracts at the time, rather than from their contempo- 
raneons or subsequent assertions. Greater effect may, how- 
ever, be given to the expressed intentions of the parties, 
when the question arises between themselves only, than 
where third persons are concerned. The latter cannot be 
presumed to know of the declared intention, and must there- 
fore be left to judge by the legal intention which the outward 
acts and contracts of the parties manifest. In doubtful cases, 
too, of either sort, the expressed intention may be of conse- 
quence, and may even turn the scale in accordance with it» 

§ 44. Same subject. — Keeping these distinctions in view, 
it is then true, as the rule is frequently declared, that 
whether a partnership has been created depends upon the 
real intention of the parties. If their agreement is in writ- 
ing, its true construction must be ascertained. If it is not 
in writing, then the intention of the parties must be gathered 
from their words and conduct. What the parties have called 
themselves is not conclusive, for if they have stipulated for 
what is a partnership in fact, then even their express agree- 
ment that they should not be partners would not prevent 
the legal operation of their stipulations.^ If, on the other 

obligation of the contract into Paige's Partn. Ca& 46, after calling 

which they entered. Ab the con- attention to the fact that in that 

tract imports a partnership, we case the parties manifestly had no 

must hold, in the absence of any purpose to become partners, it is 

express stipulation and of any said by Cooley, J.: "In general this 

other circumstances to show the should be conclusive. If parties 

contrary, that they intended to ere- intend no partnership the courts 

ate the relation which the contract should give effect to their intent, 

expresses.** See, also^ Chapman v. unless somebody has been deceived 

Hughes (1894), 104 CaL 803. by their acting or assuming to act 

^Thus in Beecher T. Bush (1881), as partners; and any such case 

45 Mich. 188^ 40 Am. Rep. 465, must stand upon its peculiar f^cta 
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hand, their acts and contracts do not in law create a part- 
nership, the fact that thej have expressly called it such will 
not avail* 

§ 45. Tests of intention to form partnership.— While 
the intention of the parties is thus, in general, the control- 
ling inqniry, there are a number of methods by which the 
courts have endeavored to ascertain what that intention 
was. Keeping in mind the definition that the partnership 
relation is based upon the agreement of the parties to unite 
their property, labor, capital or skill in carrying on business 
as principals for their joint profit, each being at the same 
time both principal of and agent for the other, several of the 
tests which are commonly applied to aid in determining 
when such an agreement exists may be noticed. Among 
these are — 4 

§ 46. I. Agreements to share both profits and losses.— 

An agreement between two or more persons to unite their 
property, labor or capital to establish and carry on a busi- 
ness, in which business they are to have a community of in- 
terest — which they are to own in common, in which each is 
to be a principal owner or proprietor as distinguished from 
a mere agent, clerk or creditor — and the profits and losses 
of which they are to share because they are such owners^ 
principals or proprietors, is the typical form of partnership. 
Such an agreement creates a partnership between the parties 
as a matter of law. 

and upon special equitiea It is, the substance of the arrangement 

nevertheless, possible for parties to shows them to be inapplicable, 

intend no partnership and yet to But every doubtful case must be 

form one. If they agree upon an solved in favor of their intent, 

arrangement which is a partner- otherwise we should carry the doo 

ship in fact, it is of no importance trine of constructive partnership 

that they caU it something else, or so far as to render it a trap to the 

that they even expressly declare unwary. K&nt, G. J., in Post v. 

that they are not to be partners. Kimberly, 9 Johns. (N. T.) 470, 504." 
The law must declare what is the ^ Sailors v. Nixon-Jones Cow, 20 

legal import of their agreements, HI, Ap. 509, Paige's Partn. Gas. 89l 
and names go for nothing when 
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§ 47. Same subject. — Agreements, however, which p» 
sent all of these characteristics occasion no difficulty, and 
the question of partnership is easily and certainly solved. 
The difficulty arises in those cases — which unfortunately 
but naturally constitute the great majority of those submit- 
ted to lawyers or courts for determination — in which some 
of these elements only are discernible, while others are not 
apparent at all or are to be extracted from a mass of more 
or less conflicting facts and circumstances. In such cases, 
the elements which do appear are not necessarily conclusive, 
and it is both unwise and dangerous to seize upon them as 
sufficient; they are evidence merely, and, as such, are more 
or less convincing according as they fit in with the remain- 
ing elements discovered. 

Of this nature is the mere element of sharing profits and 
losses. It certainly furnishes strong evidence that the par- 
ties have united as principals for their joint profit, if any, 
and in the absence of anything to show that the profits and 
losses were to be shared on some other basis than that of 
principals in the business, it would usually be deemed con- 
clusive. But it may still be shown that they were to share 
the profits and losses in some other capacity, and the evi- 
dence of partnership is thereby weakened if not dispelled. 
Where both parties contribute goods, or money to buy 
goods, for a common stock, in which they thus acquire a 
joint interest, then an agreement for a division of the profit 
and loss furnishes the strongest evidence of a partnership ; 
and the same is true where each is to contribute services. 

§ 48. Same subject. — The evidence is also strong where 
one furnishes money or property and the other furnishes 
services, though it is less strong in this case than in the 
others, because the parties have not necessarily a joint in- 
terest in the property, and the sharing in profits and loss 
may be but one means of compensating the second party for 
his services. Still less strong is the evidence where, though 
the parties are to share profits and losses in the sale of 

84 




WHAT ACTS 0B1BATB ▲ PABTNEB8HIP. [§ 49. 

goods, each one retains the individaal title or oontrol of his 
contribution. 

To constitute a partnership, therefore, there must be 
added to the evidence of this one element of sharing profits 
and losses, the further evidence that ttie parties who so 
shared in such profits and losses were also principaL pro- 
prietors in the business from which such profits or losses 
ensued, and that such sharing was because they stood in the 
relation of such principal proprietors and not in some other 
relation.^ 

§ 49. II. Agreements to share profits, nothing being 
said about losses. — It not infrequently happens that, while 
the element of profit sharing is clearly evident, the question 
of sharing losses appears to have been ignored. The failure 
or omission to provide for the losses may have been acci- 
dental or intentional. If it was accidental merely, it is ordi- 
narily of little consequence, because the law will supply the 
omission if the other elements are present.' But if the omis- 
sion was intentional, it challenges inquiry, though it may 
not be conclusive. Ordinarily one who shares the profits of 
the business because he is a principal therein, must, for the 

1 Spaulding v. Stubbings (1808), such profits must be shared as the 

86 Wi& 2S5^ 66 N. W. Rep. 469, 89 result of the adventure or ente]> 

Am. St Rep. 888 ; CuUey t. Edwards prise, in whioh both are interested, 

(1884), 44 Ark. 428, 61 Am. Rep. 614; and not simply as a measure of 

Boston Smelting Ca v. Smith (1880), compensation (Cogswell ▼. Wilson, 

18 R. L 27, 43 Am. Repi 8; CUfton 11 Ore. 872); " and ''where it ap- 

V. Howard (1886), 89 Ma 192, 68 Am. pears that there is community of 

RepL97; Howse ▼. Patterson (1876), interest in the capital stock, and 

68 Ala. 206, 26 Am. Rep. 607. In a also a conmiunity of interest in the 

recent case in Oregon (Flower v. profits and loss, there it is clear an 

Bamekoff (1890), 20 Ore. 187, 11 L. actual partnership exists between 

R A. 149), it is said: *' Partnership thepartie& Berthold v. Goldsmith, 

and conmiunity of interest inde- 24 How. (U. S.) 641." 
pendently considered are not al- ^See Quinn v. Quinn (1889), 81 

ways the same thing, nor is a mere CaL 14, 22 Pac. Rep^ 264; Wippei^ 

community of interest sufficient; man v. Stacy (1891), 80 Wis. 846, 60 

but thert must be an agreement N. W. Rep. 886. 
to share the profits and loss, and 
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same reason, share the losses also if loss results. Bat it b 
possible that one may share the profits of a b'lsii^ess ^nthout 
being a proprietor therein. The facts mast therefore be in- 
Testigated farther, and it must be ascertained why and in 
what relation the profits are to be received. 

§ 50. Same subject. — Pursuing the investigation, if it be 
found that the parties have contributed to form a joint stock 
or capital of property or skill or labor, and have in tlie busi- 
ness a community of interest, then an agreement to share 
profits furnishes very strong evidence of partnership. But 
if one party only is to supply the stock or capital, the case 
is not so dear, though it is not conclusive. If, notwith- 
standing the fact that one is to furnish all the capital in the 
first instance, it still appears that the parties are to o^^n the 
business in common, or are to have a common interest in or 
power of control over it, there is then the community of in- 
terest which ordinarily constitutes partnership;' but if ther« 

1 This distinction is very clearly and because the alleged leaner oi 

iUustra ted in such cases as MagoT- money was also to have an in* 

em v. Robertson (1889), 110 N. T. terestin and control over the busi- 

61, 22 N. EL Repi 898. 6 L. R A. 069, ness: Spaulding v, StubbingD (1898), 

where the parties held liable as part- 86 Wis. 255, 66 N. W. Rep. 469, 89 

ners had not only a right to share in Anx St Rep. 888. 
the profits but had also, by the ex- Care must therefore be taken to 

press terms of the contract, an in* discriminate between the cases of 

terest in the stock and business to aUeged loans with a share of the 

the extent of their loans and in* profltsbywayof interest, and a real 

dorsements. " Persons," said the partnership disguised as a loan ; for 

court, ''haying a proprietary in- if it appears that the transaction is 

terest in a business and in its prof- a mere device to obtain the advan- 

its are liable as partners to credit- tages of a partnership without the 

ors." To like effect, because the responsibilities, it will be held to 

aUeged clerk was not only to hare be a partnership whatever the pa]> 

a share of the profits as compensa- ties may have called it The test 

tion, but was also to have an in- is usually to be foun^, according 

terest in the stock and business to the later cases, in the powers ot 

itself: Sawyer v. First National control of the alleged lender. Has 

Bank (1894). 114 N. a 18, 18 & E. he any voice or part in controlling 

Rep. 949; Hackett V.Stanley (1889), the management of the businetf 

116 N. T. 625^ 22 N. K Rep. 745; as a principal therein? Has he. by 
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is to be no 0LK>wn6r8hip of the buBiness and one is to receive 
his share of the profits iu some other capacity than as a prin- 
cipal proprietor, as, for example, if he is to receive it as com- 
pensation for his services, there is no partnership. Plainly, 
also, one who has a share of the profits in another's business 
by way of commission merely, or in lieu of salary, or as rent, 
or as interest on loans, is not % partner with the owner of 
that business.^ To make them such, there must be here, as 

▼irtue of the arrangement, suoh (1690), 58 Conn. 414, 20 Atl. Repw 

an interest in the business that he 614^ 18 Am. St Repi 282; Waverlj 

can be regarded both as principal Nat Bank v. Hall (1892), 150 Pa. 

and agent for the others? See Ro- St 466, 24 AtL Rep. 665, 80 Anu St 

senfield ▼. Haight (1881), 58 Wi& Rep. 828; Boston Smelting Ca ▼. 

260, 40 Am. Rep. 770; Richardson Smith (1880), 13 R L 27, 48 Am. 

V. Hughitt (1879), 76 N. Y. 65, 82 Rop. 8; Parcheny. Anderson (1885), 

Ahl Repi 267; Leggett v. Hyde 5 Mont 488, 51 Am. Rep. 65; Cul- 
(1874), 68 N. Y. 272, 17 Am. Rep. . ley ▼. Edwards (1884), 44 Ark. 428» 

244; Hackett v. Stanley (1889), 115 51 Am. Rep. 614; Waggoner v. 

N. Y. 625; and especiaUy, Waverly First Nat Bank (1894)1 48 NeU 84^ 

Nat Bank y. Hall (1892), 150 Pa. 61 N. W. Repi 112L In respect of 

St 466, 80 Am. St Rep. 828, and sharing profits by way of oompen- 

liagoyem y. Robertson (1889), 116 sation for sendees, it was said in 

N. Y. 61, 5- L.R. A. 589. So care Sodiker y. Applegate (1684), 24 

must be taken to discriminate be* W. Va. 411, 49 Am. Rep. 252, 8upra: 

tween a real lease of premises and " In all cases there must be a par- 

a partnership disguised under the ticipation as principal& If the per^ 

form of a lease; for if the charao- sons merely occupy the relation of 

teristics of a partnership are pres- principal and agent, employer and 

ent» it wiU be held to be such re- employee or factor, no partnership 

gardless of what the parties may can be predicated upon tiie fact 

haye caUed it Webster y. CJlark that such agents employee or fao- 

(1894), 84 Fla. 687, 16 Sa Repi 601, tor reoeiyes a part or share of the 

48 Am. St Rep. 217, 27 L. R A. 126. profits for his seryice or other ben- 

1 See Sodiker y. Applegate (1884), efits conferred. This proposition 

24 W. Va. 411, 49 Am. Rep. 252; is iUustrated by numerous cases» 

Beecher y. Bush (1881X 45 Mich, among which are the foUowing: 

188, 40 Am. Rep. 465, Paige's Partn. Berthold y. Goldsmith, 24 How. 

Gaa46; McDonnell y. Battle House (U. &) 542; BuroUe y. Eokhart, 1 

Ca (1880), 67 Ala. 90, 42 Anu Rep. Denio (N. Y.), 841; Bowyer y. An- 

99; Haryey y. Childs (1876), 28 Ohio derson, 2 Leigh (Va.X 550; (Thap- 

8t 819, 22 Am. Rep. 887; Thayer y. Une y. CJonant, 8 W. Va. 607, 100 

Augustine (1884), 55 Mich. 187, 64 Am. Dea 766; Dila y. Bridge, 28 

AntL Rep. 861; Morgan y. Farrel W. Va. 20; Hanna y. Flinty 14 CSaL 
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in the former case, a community of interest in the budruss 
itself as principals, eacli one being at once principal of and 
agent for the others. 

§ 51. III. Agreements to share profits with express 
stipulation against losses. — Agreements are sometimes 
made by which, though all are to share in the profits, some 
of the parties are expressly to be protected against loss. 
Such an agreement may constitute a partnership if the other 
elements are present. It is lawful for the partners, as be- 
tween themselves, to stipulate that one or more of them 
shall be indemnified against loss, though such a stipulation 
cannot affect the liability of the partners so indemnified to 
third persons.^ 

§ 52. IT. Partnership in profits only. — It is not indis- 
pensable that there shall be a common stock or fund of 
goods, land or other tangible property. The contributions 
of one or both of the partners may be simply skill or expe- 
rience or capacity to labor. Even if tangible property is 
necessary to the transaction of the business, it is not essen- 
tial that it shall be owned by all or any of the partners. It 
may be hired from a stranger, or one partner may supply 
its use to the firm, retaining the title in himself. It may be 
also that the contract contemplates a division only in case 
there are profits made, and that, if there are no profits, the 
expenses or losses are to be borne by one only or by both in 
their individual capacity. Each of these cases, and others 
of like kind which are legally possible, contemplate co- 
ownership only in the results of the enterprise rather than 
in the enterprise itself or the means of conducting it, and 
they are frequently spoken of as partnerships in the profits 
only. 

73; Morgan y. Stearns, 41 Vt 897." 7 Ala. 761; Consolidated Bank t. 

See, also, Buzard v. Bank of Green- State (1S50), 5 La. Ann. 44; Baxter 

ville (1886), 67 Tex. 88, 60 Am. Rep. 7. t. Hart (1894), 104 CaL 844^ 87 Paa 

1 See Brown v. Tapscott (1840), 6 Rep. 941 ; Bobbins v. Laswell (1862X 

Meea & Welsby, 119, Ames' Partn. 37 IlL 865, Paige's Partn. (}a& 79. 
Cas. 468; PoUard v. Stanton (1845X 
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Snch a partnership differs from others in degree only and 
not in kind. To the extent of the oommunity of interest — 
whether it be in profits only or more — there is a partner- 
ship with its incident rights and liabilities.' 

§ 53. y. Agreements to share gross returns. — Persons 
who contribute property or funds for a common enterprise 
and agree to share the gross returns of that enterprise in 
proportion to their contributions, but who severally retain 
the title to their respective contributions, are not thereby 
rendered partners. They have no common stock or capital, 
and no community of interest as principal proprietors in the 
business itself from which the proceeds are derived. 

Thus, co-owners who divide the earnings of a chattel are 
not partners ; nor are sailors who divide the products of a 
voyage; or persons famiing land on shares; or two or more 
coach-owners who pay their own expenses but divide the 
gross receipts of their respective lines of coaches in propor- 
tion to the respective earnings of each line ; or two or more 
railroad companies who unite to form a continuous line of 
carriage, each paying its own expenses but dividing the re- 
ceipts in proportion to the length of their respective lines ; 
or the lessee and the manager of a theater who share the 
gross receipts; or workmen who build a chattel in common 
and divide the receipts; or persons one of whom furnishes 
a mill or a brick-yard and the other supplies the labor and 
materials to operate it and who divide the product; or per- 
sons who unite to buy land or chattels to be sold and the 
profits divided ; or persons one of whom furnishes a plant 
or outfit while the other runs it, the profits being divided. 
I^either is a person a partner who leases property for a 
share in the gross receipts, as where one lets a hotel or a 
vessel or machinery, receiving a share of the returns as rent' 

1 See Bobbins v. LasweU (1862), Jones (1861), 39 N. J. L. 270, Paige's 

27 m. 865, Paige's Partn. Gas. 79; Partn. Ca& 7a 

Stevens ▼. Faucet (1860), 24 lU. 488» > See French v. Styring (1857)^ 2 

)'8 Partn. Gas. 64; Voorhees y. Com. R (N. &) 857, Ames' Gases oo 
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§ 54. TI. Agreements to sbare losses only. — An agre» 
ment to share losses or expenses only does not usually con- 
stitute a partnership. Thus, an agreement between two 
railroad companies that any injury to persons or goods on 
the line of either shall be borne by the company on whose 
road it occurs, and that when the place of injury cannot be 
determined the loss shall be borne by both in the propor- 
tions in which they share the through rates for carriage, 
does not make the companies partners.^ 

« 

11. Of Quasi-Pabtnbrships. 

§ 65. Of partnerships as to third persons. — Whenever 
there is a partnership as between the parties, — and this, as 

Fartn. 41 (dividing the earnings of (1880X 54 CaL 489 (circus run by one 

a race-horse) ;Mairv.Qlennie (181 5), and income divided); Beecher ▼. 

4 Maule A: SeL 240 (sailors); Cham- Bush (1881), 45 Mich. 188, 40 Am. 

pion y. Bostwiok (1837), 18 Wend. Rep. 465; ODonnelly. Battle House 

(N. T.) 176, 81 Am. Dea 876; Eastr Ca (1880), 67 Ala. 90, 43 Am. Rep. 99; 

man y. Clark (1873), 58 N. H. 376, Miles Ca y. Gordon (1894), 8 Wash. 

16 Am. Rep^ 192 (coach-owners); 442^ 86 Paa Rep. 265 (hotel cases); 

Iryin y. Railroad Ca (1879), 92 m. Cutler y. Winsor (1828), 6 Pick. 

108, 84 Am. Rep. 116 (railroad com- (Mass.) 835» 17 Am. Dec. 885 (ves- 

panies); Lyon y. Knowles (1868), 8 sel); Day y. Stevens (1883), 88 N. a 

Best A Sm. 556 (theater); Hawkins 88, 48 Am. Rep. 782; Putnum v. 

v. Mclntyre (1873), 46 Vt 496 (work- Wise (1841), 1 HiU (N. Y.\ 234, 87 

men); Nelms v. MoGraw (1890), 93 Am. Dea 309; DonneU v. Harshe 

Ala. 245, 9 Sa Rep. 719; Robinson (1877), 67 Ma 170; Reynolds v. Pool 

y. Bullock (1877), 58 Ala. 618 (miU); (1881), 84 N. a 87, 87 Am. Rep. 607; 

Lament v. FuUam (1882), 188 Mass. Blue v. Leathers (1858X 15 lU. 82. 

683 (brick-yard); Bruce v. Hast- Paige's Partn. Ca& 87 (farming on 

ings (1868), 41 Vt 880; Munson v. shares): Hagenbeok v. Arena Ca 

Sears (1861), 12 Iowa, 172 (land (1893), 59 Fed. Rep. 14; PuUiam v. 

oases). But there may be a part- Schimpf (1893), 100 Ala. 862, 14 Sa 

nership in buying land to s:ll Rep. 488 (land-owner who furnishes 

again. See Flower v. Bamekoff site, and show or shooting-gaUery 

(1890), 20 Ore. 187, 11 L. R A. 149; proprietor who furnishes means of 

Bates v. Baboock (1892), 95 CaL 479, amusement, and divide proceeds). 

29 Am. St Rep. 18& (JoeUv.Morse i See Aigen v. Railroad Ckx (1882]^ 

(1879), 126 Mass. 480 (chattel to be 182 Masa 428; Irvin v. Railroad Ca 

resold); Quackenbush v. Sawyer* (1879), 92 DL 108, 84 Am. Rep. im 
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tias been seen, is the only true partnership, — there is also 
necessarily a partnership as to third persons, with its inci- 
dental rights and UabiUties. 

It is, however, entirely settled that a given individual 
may be made subject to the liabilities of a partner when in 
fact, as between himself and the persons with whom he was 
supposed to be a partner, no partnership existed or was in- 
tended. This presumed relation is sometimes spoken of as 
« partnership as to third persons to distinguish it from the 
partnership between the parties ; but it is strictly not a part- 
nership at all, for it does not follow because one person is 
beld liable to another as a partner that the same conclusion 
involves a finding that, as between himself and his alleged 
partners, a partnership existed with its consequent rights 
and obligations. 

Two main grounds of liability as a partner to third per- 
sons have been insisted upon and require consideration. One 
was that of sharing profits, and the other that of holding 
oneself out as a partner. 

1. Of Sharing Profits. 

% 66. Sharing profits was formerly a ground of liabil- 
ity to third persons as a partner.— It was laid down at an 
early period in England, in two cases, Grace v. Smith,^ and 
Waugh V. Carver,' which have since become famous in the 
law of partnership, that all persons who shared the profits 
<rf a business were liable as partners therein, although as 
between themselves no partnership existed or was contem- 
plated. 

The rule and the reason given for it are well illustrated 
in the second of these cases. It appeared that one Oarver 
«nd his son, who were established in business at Gosport, had 
entered into an agreement with one Giesler, who was to es- 
tablish himself in the same line of business at Cowes, by 

t Grace ▼. Smith (1775X 2 Wm. 'Waugh t. Carver (1798), 8 H. 
Blackstone, 99S, ^mes' Partn. Ga& Blaokstone, 885^ 2 8mith*8 Lead. 
t, Paige's Partn. Caa 80. Gaa 181S, Ames' Partn. Gaa a 
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which the concerns were to co-operate in transacting busi- 
ness. It was expressly stipulated that neither concern was 
to be liable for the losses of the other, and that each was to 
be separate and distinct from the other, but once in each 
year the parties were to get together and divide in certain 
proportions the proceeds of the business of both concerns. 
Giesler incurred indebtedness in his own name, for which it 
was sought to make the Carvers responsible as partners. 
Lord Chief Justice Eyre, who delivered the opinion of th^ 
court, admitted that it was ^' plain upon the construction of 
the agreement, if it be construed only between the Carvers 
and Giesler, that they were not, nor even meant to be, part- 
ners." '^ They meant each house to carry on trade without 
risk of each other, and to be at their own loss. Though 
there was a certain degree of control at one house, it was 
without an idea that either was to be involved in the conse- 
quences of the failure of the other, and without understand- 
ing themselves responsible for any circumstances that might 
happen to the loss of either. That was the agreement be- 
tween themselves. But the question is whether they have 
not, by parts of their agreement, constituted themselves part- 
ners in respect to other persons. The case, therefore, is 
reduced to the single point, whether the Carvers did not 
entitle themselves and did not mean to take a moiety of the 
profits of Giesler's house, generaJy and indefinitely as they 
should arise, at certain times agreed upon for the settlement 
of their accounts. That they have so done is clear upon the 
face of the agreement ; and upon the authority of Grace v. 
Smith,^ he who takes a moiety of all the profits indefinitely 

^In Grace t. Smith, the facts her it was dissolved and due notioe 

were that Grace had sued Smith was given. On the dissolution it 

alone as a secret partner with one was agreed that aU the stock in 

Robinson, for goods delivered to trade and debts due the firm should 

the latter, who became bankrupt be transferred to Robinson; that 

in 1770. It appeared that on March Smith was to have back £4,200 

80, 1767, Smith and Robinson had which he brought into the bq^- 

formed a partnership for seven ness, and £1,000 for profits up to 

years, but in the foUowing Novem- that time; that Smith was to per- 

42 



^ 



WHAT ACTS OBEATB A PABTNEB8HIP. [§ 57. 

shall, by operation of law, be made liable to losses, if losses 
arise, upon the principle that, by taking a part of the profits, 
he takes from the creditors a part of that fund which is the 
proper security to them for the payment of their debts. 
That was the foundation of the decision in Grace v. Smith, 
and I think it stands upon the fair ground of reason." The 
Carvers were therefore held liable. 

§ 57. Same subject. — It does not seem to have occurred 
to the court that the profits are not the fund, that is, the 
only or chief fund to which the creditors may resort, be- 

mit £4000 to remain as a loan to loan be kind or harsh makes also 

fiobinson for seven years at five no manner of difference. I think 

per cent, and an annuity of £300 the true criterion is to inquire 

per annum, for aU which Robinson whether Smith agreed to share the 

gave bond to Smith. Smith after- profits of the trade with Robinson, 

wards made further advances until or whether he only relied on those 

the whole indebtedness amounted profits as a fund of payment; adis- 

to £7,000, for which a new bond tinotion not more nice than usuaUy 

was given. The plaintiff contended occurs in questions of trade or 

that this arrangement made Smith usury. The jury havesaid that this 

a secret partner, but he was held is not payable out of the profltB» 

not to be so liable. Said De Grey, and I think there is no foundation 

cl J.: ''The only question is, What for granting a new trial" Gk>uld, 

constitutes a secret partner? Every J., of same opinion. Blackstone,J.: 

man who has a share of the profits *' Same opinion. I think the true 

of a trade ought also to bear his criterion (when money is advanced 

share of the losa And if any one to a trader) is to consider whether 

lakes part of the profit he takes a the profit or premium is certain and 

part of that fund on which the defined, or casual, indefinite, and 

creditor of the trader relies for his depending on the accidents of 

payment. If any one advances or trade. In the former case it is a 

lends money to a trader it is only loan (whether usurious or not is 

lent on his general personal secu- not material to the present quea- 

rity. It is no specific lien upon the tion), in the latt«r a partnership, 

j^rofits of the trade, and yet the The hazard of loss and profit is not 

lender is generally interested in equal and reciprocal, if the lender 

those profits; he relies on them for can receive only a limited sum for 

repayment. And there is no dif- the profits of his loan, and yet is 

ferenoe whether that money be made liable to all the losses, ail the 

lent de novo or left behind in trade debts contracted in the trade, to 

by one of the partners who retires any amount" Nares, J., of same 

A.nd whether the terms of that opinion. 
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cause, as will be seen, whether there are profits or not, the 
creditors may resort to a22 of the assets of the firm for pay- 
ment) as well as to the individaal responsibility of the part- 
ners. Neither was it observed that the very statement of 
the role involved an inconsistency. Profits are what is left 
after the creditors are paid and not before; and therefore to 
take account of profits as such while the creditors yet remain 
unpaid was an inconsistency. Neither was it observed that 
the rule often resulted in compelling one creditor, though 
for a small amount, to stand liable as a partner to the other 
creditors, even in an indefinite amount. Whatever were 
the inconsistencies, however, as they have often since been 
pointed out, this was declared to be the rule, and it remained 
the rule in England for many years, and was adopted from 
thence into the Unit'Cd States, and has been reiterated and 
affirmed in many American cases.> 

Under this rule it mattered little what was the name or 
nature of the arrangement under which the parties were re- 
lated, or however strongly they asserted their intention not 
to be partners, or to what devices they had recourse to avoid 
such a conclusion ; if they shared profits aa profits^ as the 
expression was, they were declared to be partners as to third 
persons and liable as such. 

§ &8. Of the case of Cox v. Hickman.— In 1860 a case 
arose in the English courts which required a reexamination 
of the ground of liability by sharing profits. This was the 
case of Cox v. Hickman,' decided in the English House of 
Lords. The parties sought to be charged as partners were 
not partners inter sese and never intended to be, but they 

1 See Dob v. Halsey (1819), 16 Medara (1855), 2 Stockt Ch. (N. J.) 

Johii& (N. Y.) H 8 Am. Dec. 293; 469, 64 Am. Dec. 464; Pratt v. 

Bromley v. EUiot (1859), 88 N. H. Langdon (1867), 97 Mass. 97, 98 Am. 

887, 75 Am. Dea 182; Miller y. Dec. 61. 

Hughes (1818), 1 A. K. Marsh. (Ky.) > Ck>z y. Hickman (I860), 8 House 

181, 10 Am. Dec. 719; Simpson v. of Lords Ceases, 968, Ames'CSaset on 

Feltz (1826), 1 McCk)rd Gh. (a a) Partn. 47. 
918, 16 Am. Dea 602; Sheridan y. 
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were entitled to share in the net income of a business as 
creditors until their claims were paid. 

The facts were that the firm of Smith & Son, becoming 
financially embarrassed, turned their property over to trust- 
ees appointed by their creditors. The trustees were to carry 
on the business under the name of " The Stanton Iron Com- 
pany." and divide the net income, whieh was always to he 
considered the property of Smith dk Son^ among the creditors 
until their claims were paid, and then the property was to 
be restored to Smith & Son. Hickman sold goods to the 
trustees in the name adopted by them for the business, and 
drew bills on them which were accepted in that name by 
one of the managing trustees. These bills not being paid, 
the action was brought to charge the creditors as partners. 

It was urged that as they were to share the profits they 
. thereby became liable as partners, and many of the judges 
/ were of this opinion ; but the Lords united in repudiating the 
old and arbitrary rule, and placed the liability upon the 
ground which has since been maintained in England — that 
/ of mutual agency. 

§ 59. Same subject. — In the leading opinion of Lord 
Oranworth it was said : " It was argued that as they would 
be interested in the profits, therefore they would be part 
ners. But this is a fallacy. It is often said that the test, oi 
one of the tests, whether a person not ostensibly a partnei 
is nevertheless in contemplation of law a partner, is whether 
he is entitled to participate in the profits. This no doubt is 
in general a sufficiently accurate test ; for a right to partici- 
pate in profits afiFords cogent, often conclusive, evidence that 
the trade in which the profits have been made was carried 
on in part for or on behalf of the person setting up such a 
claim. But the real ground of the liability is that the trade 
had been carried on by persons acting on his behalf. When 
that is the case, he is liable to the trade obligations, and en- 
titled to its profits, or to a share of them. It is not strictly 
correct to say that his right to share in the profits makes 
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him liable to the debts of the trade. The oorrect mode cf^ 
stating the proposition is to say that the same thing which 
entitles him to the one makes him liable to the other, namely, 
the fact that the trade has been carried on on his behalf,' t. «., 
that he stood in the relation of principal towards the persons 
acting ostensibly as the traders, by whom the liabilities have 
been incurred, and under whose management the profits 
have been made." 

§ GO. Same subject. — ^^ Taking this to be the ground of 
liability as a partner," continued Lord Cranworth, " it seems 
to me to follow that the mere concurrence of creditors in an 
arrangement under which they permit their debtor, or trust- 
ees for their debtor, to continue his trade, applying the 
profits in discharge of their demands, does not make them 
1 partners with their debtor or the trustees. The debtor is 
/ still the person solely interested in the profits, save only that 
he has mortgaged them to his creditors. He receives the 
benefit of the profits as they accrue, though he has precluded 
himself from applying them to any other purpose than the 
discharge of his debts. The trade is not carried on by or 
on account of the creditors, though their consent is neces- 
sary in such a case, for without it all the property might be 
seized by them in execution. But the trade still remains 
the trade of the debtor or his trustees; the debtor or the 
trustees are the persons by or on behalf of whom it is car- 
ried on." The defendants were therefore held not liable. 

§ 61. Effect of Cox y. Hickman on English law.— In a 

case arising not long afterwards it became essential to de- 
termine, in the language of Blackburn, J., " what really was 
the effect of the decision of the House of Lords in Cox v. 
Hickman," and he said: " Prior to that decision, the dictum 
ol De Grey, 0. J., in Grace v. Smith, * that every man who 
has a share of the profits of a trade ought also to bear a 
share of the loss,' had been adopted as the ground of judg- 
ment in Waugh v. Carver, where it was laid down * that he 
who takes a moiety of all profits indefinitely shall, by op- 
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eration of law, be made liable to losses if losses arise, upon 
the principle that, by taking a part of the profits, he takes 
from the creditors a part of that fund which is the proper 
security to them for the payment of their debts.' This de- 
cision has never been overruled. The reasoning on which it 
proceeds seems to have been generally acquiesced in at the 
time; and when, more recently, it was disputed, it was a 
common opinion (in which I for one participated) that the 
doctrine had become so inveterately part of the law of Eng- 
land that it would require legislation to reverse it. In Cox 
V. BUckman the creditors of a trade had agreed that their 
debtor's trade should be carried on for the purpose of pay- 
ing them their debts out of the profits, and the composition 
deed to which they were parties secured to them a property 
in the profits. The rule laid down in Waugh v. Carver, if 
logically followed out, led to the conclusion that all the 
creditors who assented to this deed, and by so doing agreed 
to take the profits, were individually liable as partners ; but 
when it was sought to apply the rule to such an extreme 
ease, it was questioned whether the rule itself was really 
established. There was a very great dift'erence of opinion 
amongst the judges who decided the case in its various stages 
below, and also amongst those consulted in the House of 
Lords. In the result, the House of Lords — consisting of Lord 
Oampbell, C, and Lords Brougham, Cranworth, Wensleydale 
and Chelmsford — unanimously decided that the creditors 
were not partners. The judgments of Lord Cranworth and 
of Lord Wensleydale bear internal evidence of having been 
written. Lord Campbell, C, and Lords Brougham and 
Chelmsford said a few words expressing their concurrence. 
It is therefore in the written judgments, and more especially 
in the elaborate judgment of Lord Cranworth, that we must 
look for the ratio decidendi. • . . 

^^ I think that the ratio decidendi is, that the proposition 
laid down in Waugh v. Carver — viz., that a participation 
in the profits of a business does of itself, by operation of 
law, constitute a partnership — is not a correct statement 
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of the law of England ; but that the true qaestion is, as state<( 
by Lord Cranworth, whether the trade is carried on on be- 
half of the person sought to be charged as a partner, the- 
participation in the profits being a most important element 
in determining that question, but not being in itself decisive;, 
the test being, in the language of Lord Wensleydale, whether 
it is such a participation of profits as to constitute the rdar 
tion of principal and agent between the person taking the- 
profits and those actually carrying on the business." ^ 

§ 62. Effect of Cox y. Hickman In the United States 

In the United States the case of Ooz v. Hickman has beei^ 
quite generally followed. In many of the states earlier do> 
cisions following the old English cases have been overruled^ 
though in others, and notably in New York * and Pennsyl- 
yania,' the courts haye held the former rule to be too deeply 
rooted in their jurisprudence to be overthrown, except by 
legislative action. 

§63. Same snbject — Beecher v.Bnsh.— In a case ii^ 

Michigan * in which the question arose, the court, "speaking^ 
through Mr. Justice Cooley, after reviewing many of the de- 

1 BuUen v. Sharp (1865), L. R. 1 « Beecher y. Bush (1881), 45 Mich. 
Com. PL 86, Ames* Caa on Partn. 188, iO Am. Rep. 465, Paige's Partn. 
67. See, also, MoUwo y. Courts of Ca& 46. In this case it appeared 
Wards (1872), Ia R 4 Pr. Coun. Appi that Beecher owned a hoteL One 
419, Ames' Cases on Partn. 79; Williams proposed to ''hire the- 
Pooley y. Driyer (1876), 6 Ch. Diy. use ** of it and pay Beecher there> 
458, Ames' Cases on Partn. 87. See, for, from day to day, a sum " equal 
also, now the Partnership Act» g 2» to one-third of the gross receipts- 
Appendix, post and gross eaminga" Beecher ao 

' See Leggett y. Hyde (1874), 58 cepted and the arrangement went 

N. Y. 272, 17 Am. Rep. 244; Hack- into effect Williams bought goods- 

ett y. Stanley (1889), 115 N. Y. 625. of Bush which he did not pay for» 

' See Wessels v. Weiss (1895), 166 and this action was to hold Beecher 

P& St 490, 81 AtL Rep. 247. In liable for them as a partner with- 

North Carolina, see Southern Fer- Williams by force of the arrange^ 

tilizer Ca y. Reams (1890), 105 N. ment Held, not liabla 
a 283; Cossack y. Bnrgwyn (1893), 
112 N. a 804, 16 a E. Rep. 90a 
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cisions both prior and subsequent to Cox v. Hickman, says: 
^ It is needless to cite other cases. They cannot all be rec- 
onciled, but enough are cited to show that, in so far as the 
notion ever took hold of the judicial mind that the question 
of partnership or no partnership was to be settled by arbi- 
trary tests, it was erroneous and mischievous, and the proper 
corrective has been applied. Except when one allows the 
public or individual dealers to be deceived by the appear- 
ances of partnership where none exists, he is never to be 
charged as a partner, unless by contract and with intent he 
has formed a relation in which the elements of partnership 
are to be found. And what are these? At the very least 
the following: Community of interest in some lawful com- 
merce or business, for the conduct of which the parties are 
mutually principals of and agents for each other, with gen- 
eral powers within the scope of the business, which powers, 
however, by agreement between the parties themselves, may 
be restricted at option, to the extent even of making one 
the sole agent of the others and of the business." 

§ 64. Same subject — Harvey v. Ghilds. — In another 
case * upon the subject which arose in Ohio it is said : " What 
shall be regarded, as to third persons, as a test of partnership 
between parties who did not consider themselves to be part- 

1 Hanrey y. Childs (1876), 28 Ohio of Childs, Potter bought on his own 

St 819, 22 Am. Rep. 887. In this credit a lot of hogs of Harvey, the 

case one Potter was buying hogs plaintiff, but did not pay for them, 

for shipment He had not money These hogs formed part of the lot 

enough, and tried to get Childs to which Childs sold in pursuance 

supply it and take an interest in of his arrangement with Potter, 

the venture, but Childs refused. It There were no profits, but a loss, 

was then agreed that Childs should and Potter made it good to Childs. 

let Potter have money to complete Potter did not pay Harvey, and 

his purchases, and Childs was to Harvey sued Childs to hold him 

take possession of the hogs as se- liable as a partner with Potter in 

curity, sell them, reimburse him- the purchase. Held, that he was 

self and have half of the net not liable. See, also, Clifton y. 

profits; but that in any event Pot- Howard (1886), 89 Ma 192, 58 Am. 

ter should pay back all of Childs' Repi 97. 
advance& Without the knowledge 
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ners and who have done nothing to estop them from deny- 
ing that they are such, has been much discussed by courts 
and elementary writers, and the problem seems to be one 
of difficult solution. It is needless to review here the nu- 
merous cases on the subject; a statement of results is suffi- 
cient. 

" No little difficulty has been experienced in determining 
the meaning and limits of phrases that have been recognized 
as tests of a partnership in such cases, and in their applica- 
tion to the varying cases that arise. The effort has been to 
draw a distinct line between cases where one has a com- 
munity of interest in the profits of a business, as distin- 
guished from those where one is entitled to receive a sum 
of money out of the profits as a creditor, or a sum propor- 
« tioned to a quantum of profits, or a share of the profits as 
a compensation for services or labor. 

^^ Although a partnership may be said to rest upon the 
idea of a communion of profits, nevertheless the foundation 
of the liability of one partner for the acts of another is the 
relation they sustain to each other, as being each principal 
and agent. Tha|i relation, it would seem, then, constitutes 
the true test of a partnership liability, and rests upon the 
just foundation that the joint liability was incurred on the 
express or implied authority of the party sought to be 
charged." 

§65. Same subject, — " But if the relation of principal 
and agent be regarded as the test of a partnership and con- 
sequent joint liability," continued the court, " the question 
still remains : What shall be deemed sufficient evidence of 
that relation, or to raise the implication of authority to 
incur the liability in question ? To this end numerous tests 
have been supposed to exist; but the best considered and 
least objectionable is that of a community of interest in the 
profits of a business or transaction as a principal or pro- 
prietor. But this test is valuable as a rule chiefly "because 

it evinces a relation between the parties, where each may 
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reasonably be presnined to act for himself and as agent for 
the others, and to that extent establishes the faot that the 
liability was incurred on the authority of all so participating 
in the profits. Participation in the profits of a business, 
however, cannot be regarded as a rule so universal and un- 
relenting as to be unjustly appUed to a case where a debt is 
incurred by one who cannot be said to be acting, in the par- 
ticular transaction, as the agent or on behalf of the party 
sought to be charged. Therefore, on principle, the true test, 
of a partnership, at last, is left to be that of the relation of 
the parties as piincqud and agent, to be proved by any com- 
petent evidence; for where they sustained that relation,-Tc- -- 
joint liability may be said to have been incurred by the au- \ 

thority or on behalf of each of the parties so related. The 
tendency of the more modem authorities, both English and 
American, is to this conclusion.'^ 

§ 66. Same subject — Meehan v. Yaientine. — The test 
of mutual agency has not, however, proven entirely satis- 
factory to all of the courts. It is said, and not without rea- 
son, that this is to invert the logical order of events and 
turn the result into the cause — that mutual agency is the 
result of partnership rather than that partnership is the re- 
sult of mutual agency. Thus it is said in a recent case * in 
the supreme court of the United States: ^^As has been 
pointed out in later English cases, the reference to agency 

1 Meehan y. Valentine (1891), 145 determine the exact profit, it was 

U. Si 611. This was an action agreed that he should have $1,000 

brought to charge the estate of one each year on account* leaving the 

P., deceased, of which V. was ex- exact amount to be determined on 

eoutor, on the ground that P. was the final settlement of the whole 

a partner in the firm of C & da business. This arrangement was 

P. loaned C. & Ckx $10,000 on the continued for four years, when C. 

agreement that he was to have, in & Ca failed, owing large amounts 

addition to the interest, one-tenth to the plaintiff and other& The 

of the net profits over a given sum. court held that this was a loan; 

P. received, under this agreement* that P. was a creditor and not a 

about $1,500 the first year; but partner, and consequently that the 

afterwards, as it was difficult to action could not be maintained. 
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purposes, it is that principle of the law which operates to 
prevent a man, who has knowingly led another reasonably 
and in good faith to rely apon the existence of a certain 
condition of things, from afterwards denying, to the preju- 
dice of such other, that such a condition of things did exist. 
In the law of partnership it is commonly spoken of as a 
liability incurred by holding oneself out as a partner. 

£ 70. Same subject — What facts must exist? — In order 
to the existence of this liability, two main facts must exist: 

1. The condition - or thing relied upon as evidence of the 
holding out must have been caused either by the party to 
be charged as partner, in person, or by another with his 
knowledge and consent; and 

2. The party seeking to hold him liable as a partner must, 
in the exercise of reasonable prudence and good faith, have 
relied upon such condition or thing and been misled by it.^ 

The condition or thing relied upon may be an act or a 
representation or a mere failure to act. No particular form 
or ceremony is necessary. The appearance or condition re- 
lied upon need not have been caused by the party in person, 
but may have been caused by others with his knowledge 

1 In lindlej on Partnership (toL cannot be imputed to the person 

1, p. 48) it is said: ** It follows • • sought to be made liable; and in the 

that a person cannot be liable on a absence of the second, the person 

contract, on the ground that he seeking to make him liable has not 

held himself out as a partner, un- in any way been misled." See, also, 

less he did so before the contract Hahlo v. Mayer (1890), 102 Ma 98, 

was entered inta It also foUows 2d Am. St Rep^ 758; Fletcher y. 

that no person can be fixed with PuUen (1889), 70 Md. 205, 14 Am. 

liability on the ground that he has &t Rep^ 855; Morgan y.Farrel (1890), 

been held out as a partner, unless 58 Conn. 418, 18 Am. St Rep. 282; 

two things concur, viz. : first, the al- Van Kleeck y. HammeU (1891), 87 

leged act of holding out must have Mich. 599, 24 Am. St Rep^ 182; 

been done either by him or by his Thompson y. First National Bank 

consent, and secondly, it must have (1888), 111 U. S. 529; Lincoln v. Craig 

been known to the person seeking (1889), 16 R. L 564, 18 AtL Rep 175; 

to avail himself of it In the ab- Comhauser v. Roberts (1890), 75 

sence of the first of these requi- Wi& 554, 44 N. W. Repi 744 
sites, whatever may have been done 
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and consent. It may oonsist in a mere omission to do what 
a reasonable man should do, under the oiroumstances, to 
prevent third persons from being misled by. a false appear- 
ance of things of which he had notice.^ 

§ 71. Same subject — Who may enforce liability.— It is 

not necessary that the condition or appearance shall have 
been known to persons generally; it is enough, but also es- 
sential, that it was known to the party deceived by it." But 
the party seeking to enforce the liability must have exer- 
cised reasonable prudence, must have acted in good faith, 
and must have been actually deceived by the condition or 
appearance. If he knew, or might have known, the true 
state of facts, or if he did not rely upon the appearance or 
condition, he has no cause of complaint.' 

1 Thus in Fletcher v.Pullen, supra, assert and manifest his refusal, 
there was evidence that the defend- and thereby prevent innocent par- 
ant, to his knowledge, had been ad- ties from being misled.' Parsons 
vertised in the newspapers as a on Partnership, 184." 
partner with another person. Said 'Clearly the party cannot be 
the court: " Having knowledge of held liable as a partner by estoppel 
these advertisements, it was his except to those who knew of the 
duty to deny the partnership if he holding out and relied upon it. 
wished to escape liability. But Webster v. Clark (1894), 84 Fla. 687, 
what was he to do and how much? 16 Sa Rep^ 601, 43 Am. St Rep^ 217, 
We do not say that he was under a 27 L. R. A. 126; Dubos v. Jones 
legal obligation to publish a repu- (1894). 34 Fla. 589, 16 Sa Rep. 892; 
diation of the partnership in the Enard v. HiU (1898), 102 Ala. 570, 
same newspapers, or in any other, 15 Sa Rep. 845. 
though this would seem to be a 'In Morgan v. Farrel, supniy the 
very obvious and the most efficient court held that the party seeking 
mode of proclaiming such denial, to enforce the liability must show 
and the fact that he failed to do so that he exercised good faith and 
was a circumstance to go to the due diligence to know the truth; 
jury. But we take it that the rule and that if such circumstances are 
upon this subject stated by a very brought to his notice as would be 
eminent jurist is reasonable and certain to excite inquiry in the 
just: ' If one is held out as a part- mind of any prudent man, and the 
ner, and he knows it, he is charge- means of ascertaining the truth 
able as one, unless he does all that a were readily accessible but not 
reasoniable and honest man should used, the party could not recover, 
do^ under similar circumstances^ to 
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In a recent case ' it is said : ^' The law on this subject, well 
established by authority, may be stated thus : The ground 
of liability of a person as partner who is not so in fact is 
that he has held himself out to the world as such, or has 
permitted others to do so, and by reason thereof is estopped 
from denying that he is one as against those who have in 
good faith dealt with the firm or with him as a member of 
it. But it must appear that the person dealing with the 
firm believed, and had a reasonable right to believe, that the 
party he seeks to hold as a partner was a member of the 
firm, and that the credit was, to some extent, induced by 
this belief. It must also appear that the holding out was 
by the party sought to be charged, or by his authority, or 
with his knowledge or assent. This, where it is not the di- 
rect act of the party, may be inferred from circumstances, 
such as advertisements, shop bills, signs or cards, and from 
various other acts from which it is reasonable to infer that 
the holding out was with his authority, knowledge or as- 
sent." 

§72. Same subject — Evidence admissible. — The bur- 
den of proving the liability as a partner is upon him who 
asserts it. This proof may be made by any kind of evi- 
dence having a legitimate tendency to that end. Thus it 
may be established not only by direct evidence, but by the 
admissions, acts or declarations of the party sought to be 
charged. It cannot, however, be established by showing a 
general reputation that the party was a partner. 

Whether the party charged has held himself out as a part- 
ner, or has permitted it to be done, is a question of fact for 
the jury.* 

§ 73« Same subject — The elTect. — A person may thus 
become liable as though he were a partner by ^^ holding out," 
either in contract or in tort; but be is not thereby made a 

1 Fletcher t. PoUen, supra. 855; Sesbury v, CtoweU (1880), 51 

t Fletcher v. PaUen (1889), 70 Md. K. J. L. 108» 58 id. 418. 16 AtL Rep. 
905, 16 AtL Rep. 887, 14 Am. St Rep. 84^ 11 L. R. A. 186. 
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partner as to other persons than those relying npon the con- 
dition or appearance for which he is thus held responsiblci 
nor does he acquire the rights or obligations of a partner as 
between himself and his alleged copartners. 

Whether he is to be held liable alone or in connection 
with his reputed partner must depend upon the acts of both. 
If the pers^with whom he was held out as a partner was 
ignorant of it^nd did not concur in it, ^could not be held 
liable. If, on the other hand, he concurred or co-operated 
in the holding out of the other, both may be held liable. 

It must also be borne in mind that though a partnership 

actually exists with certain bounds or limits, one or more 

partners may become liable to third persons beyond those 

bounds or limits, if they hold themselves out as partners in 

a more enlarged capacity than that fixed as between the 

partners themselves. 
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OF SOME INCIDENTS OF PARTNERSHIP. 
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87. What is meant by good-will. 
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97. Nature of each partner^s iih 
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80HB IN0IDBNT8 OF PARTNBB8HIP. [§§ 74-76, 

§ 74. In general. — A partnership having been formed, a 
number . of subjects incident to its existence become impor- 
tant, and though they may not all be similar in their char- 
acter they may appropriately be grouped together in one 
chapter for consideration. 

L Of Abtioles of Pabtnebship. 

§ 76. Of the necessity of articles. — As has been stated, 
it is desirable, but not usually indispensable, to have writ- 
ten evidence of the agreement between the parties as to the 
creation, continuance, terms and conditions of their partner- 
ship. The formal written instruments prepared in such cases 
are spoken of as the partnership articles. As between them- 
selves, it is, in general, possible for the parties to fix their 
rights, duties and liabilities, as well as the circumstances of 
the commencement, continuance and termination of the part- 
nership, by their agreement; and though, in the absence of 
such an agreement, the law will usually determine these mat- 
ters for them, it is not by any means certain that the legal 
conclusions will be the same that the parties contemplated, 
and it is in any event desirable that the opportunity for con- 
troversy be removed by express stipulation. 

§ 76. Of the scope of articles. — It is not, however, usu- 
ally feasible, by even the most carefully-drawn articles, to 
provide beforehand for every possible contingency, or to de- 
fine aU the rights, duties or liabilities of the partners. Much 
must of necessity be understood; custom or usage may be 
tacitly recognized; and conduct or practice may add to or 
piodify that which is expressed. It may thus happen that, 
in a given case, the body of law or rules which are to govern 
the relations of the partners as between themselves is to be 
gathered from a variety of sources. As was said in one case : ^ 
^^ The duties and obligations arising from the relation be- 
tween the parties are regulated by the express contract 

1 Smith T. Jeyes, 4 Beavan (Engi Ch.)^ ^^ 
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between them so far as the express contract extendis and 
continues in force; but if the express contract, or so much 
of it as continues in force, does not reach to all those duties 
and obligations, they are implied and enforced by the law ; 
and it is often matter to be collected and inferred from the 
conduct and practice of the parties whether they have held 
themselves, or ought or ought not to be held, bound by the 
particular provisions contained in their express agreement." 
In another case,^ in which the question was whether the 
defendant was entitled to draw a salary in half years when 
there were no net profits, the court said : ^^ This question is 
open to doubt if the partnership articles alone are looked at, 
but its determination does not depend merely upon the con* 
struction which would be given to the partnership articles, 
taken by themselves alone. It is a general rule for the con- 
struction of written instruments, including statutes, deeds 
and contracts, that when the language is open to doubt, and 
parties whose interests are diverse have from the outset 
adopted and acted upon a particular construction, such con- 
struction will be of great weight with the court, and will 
usually be adopted by it.' This rule has full force in the 
construction of partnership articles, and a practical construc- 
tion given for several years by the partners themselves to 
language which would otherwise be open to doubt will usu- 
ally be accepted by the court as conclusive." 

§ 77. Of the construction of articles. — In endeavoring 
to determine what the parties intended by their express pro- 
visions, certain rules of construction have been laid down by 
the courts. Among these, the most important is that which 
gives prominence to the general purpose and object of the 
partnership. If certain of the provisions of the articles are 
capable of two constructions, one of which would promote 

1 Winchester v. Glasier (1890), 158 S7S; Sterenson v. Enkitae» 99 Mas^ 
liasB. SIS, 26 N. R Repi 728, 9 U R 867; Lovejoy v. LoYett» 124 Ifaasi 
A. 424. 270, 274; Chicago v. Sheldon, 9 Waa 

'Citing Stone t. Clark, 1 Meta 50, 64 
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while the other would retard or defeat that general purpose 
or object, the former construction is to be preferred ; so if 
powers claimed would, by their exercise, advance the general 
object, their existence will be more readily inferred than if 
they are obstructive to it. In the same line are the other 
rules of construction, that powers conferred are to be 
deemed to have been so conferred with a view to the benefit 
of all concerned, and hence that an exercise of it for the 
benefit of one to the detriment of the others was not really 
intended, though the words used might, upon their face, 
bear such a construction ; and that any provision, however 
worded, is, if possible, to.be so construed as to prevent one 
partner from defrauding another in reliance upon its letter, 
but in violation of its spirit.* 

§ 78. Of waiving or enlarging express provisions by 
eondnet. — Any written stipulation, however express, is 
capable of being modified, superseded or abandoned by the 
consent of cUl of the partners; and this consent may be 
shown not only by express words, but by conduct or the 
established practice of the parties. But the unanimous con- 
sent of all is necessary, for a portion cannot alter, modify or 
enlarge the contract of all. 

In an English case ' it was said by Lord Eldon : ^^ In ordi- 

^See Blissett y. Daniel (185dX 10 only be evidenced by writing, but 

Hare (Eng. Ch.), 493; Pettyt v. also by the conduct of the parties 

Janeson (1819), 6 Maddock (Eng. in relation to the agreement and 

Ch.), 146^ to their mode of conducting their 

^ Const V. Harris (18!^X 1 ^f* & business: when, therefore, there is 

Ru& 490. So in England v. Curling a variation and alteration of the 

(1844), 8 Beayan, 129, it was said terms of a partnership, it does not 

by Lord Langdale: ** With respect follow that there was not a binding 

to a partnership agreement) it is to agreement at first. Partners, if 

be obseryed that, aU parties being they please, may, in the course of 

competent to act as they please, the partnership, daily come to a 

they may put an end to or vary new arrangement for the purpose 

it at any moment; a partnership of having some addition or altera- 

agreement is therefore open to tion in the terms on which they 

variation from day to day, and the carry on business, provided those 

terms of such variations may not additions or alterations be mad« 
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nary partnerships nothing is more clear than this: that, aL 
though partners enter into a written agreement, stating the 
terms upon which the joint concern is to be carried on, yet 
if there be a long course of dealing, or a course of dealing 
not long, but still so long as to demonstrate that they have 
all agreed to change the terms of the original written agree- 
ment, they may be held to have changed those terms by 
conduct. For instance, if in a conmion partnership the par- 
ties agree that no one of them shall draw or accept bills of 
exchange in his own name without the concurrence of the 
others, yet, if they afterwards slide into a habit of permit- 
ting one of them to draw or accept bills without the con- 
currence of the others, this court will hold that they have 
varied the terms of the original agreement in that respect." 

§ 79. Of continuing partnership under former articles. 

When a partnership has existed under articles providing for 
a definite term, and upon the expiration of that term the 
partnership is continued without any new agreement, the 
original articles will continue to regulate the rights and ob- 
ligations of the partners, though the continuing partnership 
will usually be deemed to be at wiJl merely and not renewed 
for a similar term. The original articles may also survive 
changes in the persons comprising the firm, and be continued 
by their adoption by the new firm.* 

§ 80. Of the usual clauses In partnership articles. — 

The subjects most commonly covered by the partnership ar- 
ticles are: (1) the nature, name and place of the business; 

(2) the commencement and duration of the partnership; 

(3) the capital and property of the firm ; (4) the share of 

with the unanimous concurrence ^ See Metcalfe y. Bradshaw (1898), 

of aU the partners." See, also, Scud- 145 III. 124^ 88 N. E. Rep. llie, 86 

derY.Ames(1886),89Ma496;aam- Am. St Rep. 478; United States 

mon V. Huse (1881), 100 IlL 284; Bank v. Binney (1828), 5 Biason (U. 

Gage V. Parralee (1877), 87 IlL 829; a C. C), 176; Boardman v. aose 

ThraU v. Seward (1865), 87 Vt 578; (1876), 44 Iowa, 428; Sangston v. 

Gregg V. Hord (1889), 129 DL 618, Hack (1879), 62 Md. 17a 
32 N. £. Rep. 62a 
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each in the profits and losses; (5) the conduct and powers 
of the partners ; and (6) the dissolution and winding up of 
the firm. Many other subjects are introduced in special 
cases. A form of articles which may prove to be suggestive 
is printed in an appendix. 

§ 81. Of the enforcement of the proTlslons. — It is cus- 
tomary to include provisions for arbitration in case of dis- 
putes, and for fixing the value of shares by that method in 
case of the retirement of a partner. Provisions are also fre- 
quently inserted for making offers to buy or sell in case of 
dissolution ; for giving indemnity against debts to the retir- 
ing partner ; for taking in new partners ; for permitting the 
representatives of a deceased partner to be admitted ; for 
expelling a partner; and the like. Many of these provisions 
can have only a negative effect, for it is well settled that 
agreements to become partners, agreements to continue a 
partnership for a definite time, agreements to submit dis- 
puted matters to arbitration, and agreements to admit new 
partners, will not be specifically enforced by the courts, but 
the parties will be left to such remedy as they may find, if 
any, in an action for the breach of the agreement. The exe- 
cution of formal instruments clearly provided for may be 
specifically enforced, including even the execution of part- 
nership articles, where that is necessary to confer upon one 
party a right to which he is entitled, even though the part- 
nership thereby created may be immediately dissolved.' 

IL Of thb Fism Kamb. 

§ 82. Of the need of a firm name. — A firm name is a 
customary but not a necessary incident of a partnership. As 
has been seen, the partnership is not, in legal contempla- 

iSee England v. CurUng (1844), 118 Mas& 279, 19 Am. Rep. 459; 
8 Beavan (Eng. Ch.), 129; Buck v. Tobey y. Bristol County, 8 Story 
Smith aS74), 29 Mich. 166, 18 Am. (U. a a Ct), 819. 
Rep. 84; Somerby ▼. Buntin (187SX 
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tion, a distinct and separate entity, but merely a collectioii 
of individuals with whom, for most purposes, the law deals 
as such. A firm name, therefore^ is not indispensable,^ but 
it is a matter of convenience in identifying and ascertaining 
the individuals interested; and when a firm name has been 
adopted, it ought always to be used in the partnership trans- 
actions. 

§ 83. What name may be adopted. — In some states, as 
in New York, statutes have been enacted forbidding the use 
of the name of a person not actually interested in the firm, 
or the use of the term ^ & Oo." unless it represents an actual 
partner.* But where no statute prevents, the firm may 
adopt any name it chooses, so long as it does not interfere 
with the rights of others. It may thus use the name of a 
stranger, of a single partner or of a portion of the partners, 
or it may adopt a wholly fictitious name. It may also ac- 
quire a name by usage, even though it has another fixed by 
the agreement of the partners. And though it may have a 
regular firm name, it may be bound by the use, in a single 
transaction, of some other name.' It may change or add to 

I See Meriden Nat Bank v. Gal- or a corporation, see Birmingham 

laudet (1890), 120 N. Y. 296, 24 N. E. Loan Ca v. First Nat Bank (1803^ 

Rep. 994 100 Ala. 249, 46 Am. St Rep^ 45; 

<As to the use of the term '*So Clark ▼• Jones, 87 Ala. 474; Sey- 

Ca," when forbidden by statute, mour ▼. Harrow Ca, 81 Ala. 860l 
see Gay v. Seibold (1884), 97 N. Y. *An obligation under seal ezo- 

472, 49 Am. Rep^ 588; Sparrow y. cuted by aU the members of a firm, 

Kohn (1885), 109 Pa. St 359. 58 Am. in and for its business and for its 

Rep. 726; Wood v. Railroad Ca benefit, binds the firm although 

(1878), 72 N. Y. 196, 28 Am. Rep. the firm name is not mentioned, 

125; Zimmerman v. Erhard (1880), and although it appears upon its 

83 N. Y. 74^ 88 Am. Rep. 896. Where face to be simply the obligation of 

mo such statute exists, the use of the partners contracted in their in- 

"& Ca" raises no necessary pre- dividual names. Berkshire Woolen 

sumption that it represents a part- Ca v. Juillard (1879), 75 N. Y. 586^ 

ner. Robinson ▼. Magarity, 28 UL 81 Am. Rep^ 489. A firm is bound 

423; BrennauY. Pardridge,67Mich. by an acceptance in an agent's 

449. As to whether the firm name name which it has adopted as a 

is such as to import a partnership firm name by an agreement of the- 
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its name at any time. It may acquire rights in its firm 
name and transfer them in the individual names of the part- 
nersy and vies versa. Whatever the name used, it may be 
shown by parol evidence who the persons were who were 
represented by it 

§ 84. What may be done In the firm name. — As a gen- 
eral rale, all simple contracts, written or unwritten, nego- 
tiable or non-negotiable, whether creating rights or imposing 
obligations, may be made in the firm name,^ and, as will be 
seen,' one partner has usually implied authority to bind the 
firm by contracts made in its name for partnership purposes. 
But one partner has no implied authority to bind the firm 
by an instrument under seal, and, in general, conveyances of 
real estate cannot be made either by or to the firm in the 
firm name. Such conveyances will, however, usually oper- 
ate to convey an equitable interest which may be enforced 
in a court of chancery ; and where a conveyance of real es- 
tate is made to a firm in the name of the firm which con- 
tains the full name of one or more of the partners, a legal 
title will generally be held to vest in those partners whose 
names appear, and equity will charge them as trastees for 
all.» 

partners to do business under the taken in the firm name. Hendren 

name of such agent, where it does v. Wing (1895), 60 Ark. 661, 81 S. W. 

not appear that the agent was Rep. 149. As to real estate mort- 

doing business also on his own ac- gage, see Woodward v. McAdam 

count; but if that fact appears, it (1894), 101 Cal. 43a 

must be shown that he accepted ^ See post, § 164 

' the biU on account of the partner- ' A deed to John Smith ft Ca op> 

ship in order to bind it Bank of erates to vest the entire legal title 

Rochester v. Monteath (1845), 1 in John Smith alone. Winter ▼. 

' Denio (N. Y.) 402, 48 Am. Dec. 681. Stock, 29 CU 407, 89 Am. Dec. 67; 

See, also, Le Roy ▼. Johnson, 2 Moreau ▼. Saffarans, 8 Sneed 

Peters (U. S.), 186; Ripley ▼• Colby (Tenn.), 695, 67 Ahl Dea 582L A 

(1851)^ 28 N. H. 488; Getchell y. mortgage of real estate given to 

Foster, 106 Masa 42; Uhler ▼. ''Famham ft Lovejoy, of the 

Browning, 28 N. J. Ia 79; Barcroft county of Hennepin, state of Min- 

y. Haworth, 29 Iowa, 462, nesota,** is legally sufficient as a 

> A chattel mortgage may be mortgage to SL W. Famham and 
6 65 



§ 85.] LAW OF PARTNERSHIP. 

Unless authorized by statute, actions cannot be maintained 
either by or against the partnership in the firm name, but 
must be brought in the individual names of the partners.^ 

§ 85. Of the firm name as property. — ^^ The name by 
which a firm is known," says Mr. Justice Lindley,* " is not 
of itself the property of the firm, and there is nothing at 
common law to prevent persons from carrying on business 
in partnership under any name they please." Notwithstand- 
ing this, however, it is clear that the firm name is a thing of 
value, which may be made the subject of sale or assignment. 
It is also a thing which the law will protect. Thus Mr. 
Lindley continues: "One firm is not at liberty to mislead 
the public by so using the name of another firm as to pass 
oflf themselves or their goods for that other or for the goods 
of that other. Moreover, an established firm can prevent a 
company (corporation) from registering under the name of 
the firm." 

But the rule that one firm cannot adopt the same name as 
another firm is subject to the qualification that a person or 
a number of persons, who have not limited their right by 
contract, cannot be prevented from using his or their own 
name, even though it be that of a former firm in the same 
business,' provided it is done in good faith and with no at- 
tempt to mislead the public as to the identity.^ 

J. A. Love joy, shown to have been 72 Ind. 281; Ladiga Saw Mill CJa 

the members of a firm engaged in v. Smith, 78 Ala. 108. 
business in that county under that ' Lindley on Partnership (Ewell's 

name. Menage v. Burke (1890), 43 2d Am. ed.), p. 114. 
Minn. 211, 19 Am. St Rep. 235. See, * See Williams v. Farrand (1891% 

also. Townshend v. Goodfellow 88 Mich. 478, 50 N. W. Rep. 446, 14 

(1889), 40 Minn. 812, 12 Am. St. L. R. A. 161; Russia Cement Ca v. 

Rep. 786; Kelley v. Bourne, 15 Le Page (1888), 147 Mass. 206, 17 N. 

Ora 476. To same effect in case K Rep. 804, 9 Am. St Rep^ 685; 

of deed: Sherry v. Gilmore, 58 Wis. Meneely v. Meneely (1875), 62 N. Y. 

324; Cole v. Mette, 65 Ark. 504. 427, 20 Am. Rep. 489; Rogers v. 

1 Thus, see Whitman v. Keith, 18 Rogers (1885), 53 Conn. 121, 55 Am. 

Ohio St 184; Fitzgerald v. Grim- Rep. 7a 

mell, 64 Iowa, 261; Love v. Blair, * Where such an attempt appears^ 
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§ 86. Of the right to the firm name upon dissolution. — 

The firm name, as has been seen, may be one of two kinds, — 
it may be a fictitious name, like ^' The Ann Arbor Hardware 
Co.," or it may be a purely personal one, made up of the in- 
dividual names of the partners, like ^^ Smith & Jones ; " and 
some difference in legal consequences follows the distinction: 

1. Upon the dissolution of the partnership by mere lapse 
of time or otherwise, neither partner buying out the other, 
either would have the right to go into business for himself 
and adopt the old firm name if it was a fictitious one and 
could be used without leading the public to believe that the 
old firm still continued; but neither would have the right 
to use the old firm name including the individual names of 
any partner who did not continue with hira, nor to announce 
himself " successor to " the old firm, though either might 
designate himself as ^^ formerly of^^ the old firm ; but he 
must do nothing to deceive the public, as by putting his own 
name and the ** formerly of " in very small letters, and the 
old firm name in very large letters.* 

2. Upon the dissolution of a partnership by death, it has 
been held that the survivor has the right to continue the use of 
the old name, whether fictitious or personal;* but the true 
rule seems to be that the name, if of value, is a partnership 
asset, and must be dealt with as such.' 

3. If one partner buys out the other for the purpose of 
continuing the business, but nothing is expressly agreed upon 
in reference to the name, the sale by one of all his interest 
in the business, and a fortiori if the good-will be expressly 
included, gives to the continuing partner the exclusive right 
to continue the use of the old firm name if it be a fictitious 

the use may be enjoined. Bininger 4 Abb. Pr. (N. T.) 894; Holbrook v. 

y. Clark (1870), 60 Barb. (N. Y.) US. Nesbitt (1895), 168 Mass. 120, 89 N. 

1 See Hookham ▼. Pottage (1872), K Rep. 794, 

L. R. 8 Ch. App. 91; Smith ▼. ^ See Lewis v. Langdon, 7 Simon» 

Cooper (1877), 5 Abb. New Cas. (Eng. Ch.), 421. 

(N. Y.) 274; Morgan ▼. Schuyler 'See Fenn v. BoUea^ 7 Abb. Pr. 

(1880X 79 N. Y. 490, 85 Am. Rep. (N. Y.) 42t 
543; Peterson ▼. Humphrey (1857), 
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one, but not if it be a purely personal one containing the 
name of the retiring partner, except where the personal 
name has been made a trade-mark of the business. The re- 
tiring partner may go into business in his own name, but 
he must not use even his own name in such a manner as to 
mislead the public into believing that he is the old firm.^ 

4. The retiring partner may, however, by express agree- 
ment invest the continuing partner with the right to con- 
tinue the former firm name, though it is a purely personal 
one: and the retiring partner may, in the same manner, 
limit his own right to resume business or to use or permit 
to be used his own name in connection with a new business 
to compete with the old.* 

III. Of the Good-will. 

§ 87. What Is meant by the good- will. — What is known 
as the " good-will " of the business may properly be consid- 
ered in connection with the name. The good-will is regarded 
as a valuable incident of the business, and may be sold or 
transferred as such. Precisely what it is the courts have 
found it difficult to define. ^^The term good-will," says 

1 See WiUiams y. Farrand (1891X 453; MarshaU y. Pinkham (1881X 63 

88 Mich. 478, 60 N. W. Rep. 446, 14 Wi& 685, 9 N. W. Rep. 616, 88 Am. 

Lb R. A. 161 ; y onderbank y. Schmidt Rep. 766 ; Russia Cement Ckx y. Le 

(1892), 44 La. Ann. 264, 10 Sa Rep. Page aB88), 147 Mas& 206, 17 N. EL 

616, 82 Am. St Rep. 836, 16 L. R A. Rep. 804, 9 Am. St Rep. 685: Shayer 

462 and note; Brass and Iron Works y. Shayer (1880), 54 Iowa, 208, 87 

Ckx y. Payne (1893), 50 Ohio St 115, Am. Rep. 194^ 6 N. W. Rep. 18a 

19 L. R. A. 82; Myers y. Kalamazoo 'See Grow y. Seligman (1882), 47 

Buggy Ca (1884), 64 Mich. 215. 19 Mich. 607, 41 Am. Rep. 737; Frazer 

K. W. Rep. 961, 20 id. 545, 52 Am. y. Frazer Lubricator Ckx (1887), 121 

Rep. 811; Snyder Manufacturing IlL 147, 18 N. R Rep. 639, 2 Am. St 

Ca y. Snyder (1896), — Ohio St Rep. 73; Symoiids y. Jones (1890X 

— ^, 43 N. K Rep. 825. As to the 82 Me. 802, 19 AtL Rep. 820, 17 Am. 

use of indiyidual names as trade- St Rep. 485, 8 Ia R A. 570; Le Page 

marks* see Fish Bros. Wagon Ckx y. Ckx y. Russia Cement Ca (1892), 51 

Fish (1892), 82 Wis. 546, 52 N.W. Rep. Fed. Rep. 941, 17 L. R. A. 854^ 6 U. a 

645, 88 Am. St Rep. 72» 16 L. R A. App. lia 
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Mr. Justice Lindley/ " can hardly be said to have any pre- 
cise signification. It is generally used to denote the benefit 
arising from connection and reputation ; and its value is what 
can be got for the chance of being able to keep that connec- 
tion and improve it." Mr. Justice Story * describes it as the 
benefit or advantage ^^ which is acquired by an establishment 
beyond the mere value of the capital, stock, funds or property 
employed >therein, in consequence of the general public pat- 
ronage and encouragement which it receives from constant 
or habitual customers on account of its local position, or 
common celebrity, or reputation for skill or affluence, or 
punctuality, or from other accidental circumstances or neces- 
sities, or even from iincient partialities or prejudices." Lord 
Eldon ' declared that ^ the good-will of a trade is nothing 
more than the probability that the old customers will resort 
to the old place;" and this is approved by Mr. Parsons,^ 
who says : " It is a hope or expectation, which may be rea- 
sonable and strong, and may rest upon a state of things that 
has grown up through a long period and been promoted by 
large expenditures of money. And it may be worth all the 
money it has cost, and a great deal more ; but it is, after all, 
nothing more than a hope, grounded upon a probability." 

The term " good-will," however, as is pointed out in a late 
case* in Nebraska, is often used in three different senses: 
1. That above indicated; 2. Where it is connected with or 
includes a trade-mark or trade-name ; * and 3. Where it is 
couple4 with an express agreement not to compete with the 
business with which it is connected. The first is the true 
use, and it is in that sense that the term is here used. 

1 1 Ldndley on Partnership (Ew- * Parsons on Partnership (4th ed.X 

eU'8 Sd Am. ecLX 489. g 181. 

> Story on Partnership, §00. * Lobeck v. Hardware Ca (1898X 

sinCruttweUv. Lye, 17 Ve& 886» 87 NeK 158, S5 N; W. Rep. 600, S8 

846. Many later cases, however, Ia R A. 70& 

regard this definition as too nar- * As an iUustration of this form, 

row. See Trego y. Hunt (ISOdX the court cited Smith y. Walker 

Ap. Gas. 7. (1885), 57 Mich. 456^ 28 N. W. Bepw 
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§ 88. Good- will as an asset. — The good-will is a partner- 
ship asset. As a rale, it inheres in the business and not in 
the locality, though in the case of hotels, theaters and simi- 
lar places the rule is otherwise.' It does not attach to the 
stock in trade, and does not necessarily pass with a sale of 
the stock. It does pass, however, with a sale of the busi- 
ness, or of all interest in or assets of the business.' 

§ 89. Disposition of good-will on dissolution.— Upon a 

voluntary dissolution of the business, the good-will is an 
asset and will be sold for the benefit of the partners, if 
either partner desires such sale.' Upon a dissolution by 
death, the good-will does not go to the survivor alone, but is 
still a firm asset for whose value he must account if he ob- 
tains the benefit of it.^ 

The sale by one partner of the good-will does not, ofiUelf^ 
carry the right to the firm name, if it be a personal one in- 
cluding the name of the retiring partner, unless it has been 
made a trade-mark ; neither does it, of itself and in the ab- 
sence of an agreement not to do so, operate to prevent the 
retiring partner from starting a new business in competition 
with the old, or even, it has been held, prevent him from 

967, 24 id. S80, 26 id. 78S. See, also, (1869X 62 Pa. St 81, 1 Am. Rep. 882; 
as to the effect of the sale of busi- Booth ▼. Jarrett (1876), 52 How. Pr. 
ness and good-will where the firm (N. Y.) 169; Woodward v. Lazar 
name has been made a trade-mark, (1863), 21 CaL 448, 82 Am. Dec. 75; 
Horton Mfg. Ga ▼. Horton Mfg. Armstrong v. Kleinhaus (1884), 82 
Ca, 18 Fed. Rep. 816; Snyder Mfg. Ey. 808, 56 Am. Rep. 894 
Ca ▼. Snyder (1896), — Ohio St «Hoxiev.Chaney (1887), 148 Mass. 
— , 48 N. K Repi 825. In the for- 692, 58 Aul Rep. 149; Merry ▼. 
mer case the court said: "If one Hoopes (1888X 111 N. Y. 415; Will- 
has made of his own name a trade- iams ▼. Farrand (1891), 88 Mich. 478, 
mark, and then transfers to an- 50 N. W. Rep. 446, 14 L. R. A. 161. 
otheF his business, in which his * Sheppard v. Boggs (1879), 9 Neb. 
name has been so used, the right 257; Snyder Mfg. Ca y. Snyder 
to continue such use of the name (1896), — Ohio St — ^ 48 N. K Rep. 
win doubtless foUow the business 825. 

as often as it may be transferred." < Smith ▼. Everett (1859), 27 Beav. 

1 Chittenden y. Witbeck (1888X (Eng. Ch.) 446; Rammelsberg y. 

60 Mich. 401; Musselman's Appeal Mitchell (1876), 29 Ohio St 2& 
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soliciting the trade of the old customers; though it will pre- 
vent him from carrying on the new business in such a way 
as to make it appear to be the old one.^ 

IV. Of the Capttal of thb Fibm. 

§ 90. What constitutes capital. — The capital of the firm 
is the aggregate of the sums which the partners have agreed 
to contribute for the transaction of the partnership business. 
It differs from the property of the firm, inasmuch as the 
capital is a fixed sum, while the aihount of property pos- 
sessed by the firm may vary from time to time, and be more 
or less thsin the capital. It differs also from advances made 
by the partners to the firm, for the latter .are in the nature of 
loans to the firm, and not contributions to its fixed capital.^ 

§ 91:. Fixing amount and Interests. — In the final distri- 
bution of assets upon the winding up of the partnership 
business, capital is usually to be distributed among the part- 
ners in proportion to the capital contributed, and it is there- 
fore desirable to have the amount of the capital and the 
shares of each partner definitely fixed, though, where noth- 
ing appears t9 the contrary,- it will be presumed that their 
shares are equal. 

The amount of the capital as originally determined can- 
not subsequently be increased or diminished without the 
consent of all of the partners. 

§ 92. What may be received as contributions to capital. 

The contributions to the capital need not be in money, but 

1 See Knoedler y. Glaenzer (1898), good-wiU to his partner cannot, be- 

65 Fed. Rep. 895, 14 XT. S. App. fore the dissolution has taken 

880, 20 Lb R. A. 788; Vonderbank place, proceed to copy from the 

▼. Schmidt (1892), 44 La. Ann. 264, firm books the names of the firm 

82 Am. St Rep. 886, 15 Ia R A. customers for the purpose of so- 

462; Wniiams y. Farrand (1891), 88 liciting their custom when the di»- 

Hich. 478, 50 N. W. Rep. 446^ 14 I^ solution is complete Trego ▼. 

R. A. 161 : Vernon ▼. Hallam (1886), Hunt (1896), Ap. Gas. 7. 
84 Gb. Div. 748. A partner, how* > 1 Lindley on Partnenhip (£w* 

ever, who has agreed to seU the ell's 2d e6L\ 8201 
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may be made in real or personal property, labor, skill, oi 
whatever the parties may agree to receive as such. Neither 
is it necessary that each partner shall contribute the same 
kind of thing, for one may contribute money and another 
property and another skill, and the like. The use only of 
property may also be contributed, the partner retaining to 
himself as an individual the title to it. It is not necessary 
that the several contributions shall be equal in amount or 
value ; for one may contribute much while another contrib- 
utes little. 

It does not follow, however, where one contributes money, 
and the other skill, experience or labor, that they will ulti- 
mately own this money together (though capital is firm 
property, and though property bought with it for partner- 
ship purposes would be partnership property), or that upon 
a termination of the partnership they will share it in com- 
mon ; for, as will be seen, upon such a termination each part- 

/ ner is to be repaid his contributions to capital before the 

I profits are divided.^ 

V. Of thb Peopertt of the Fiem. 
1. Of Firm, Property m General. 

§93. What maybe partnership property. — The prop- 
erty of the firm may be that originally contributed by the 
partners to form the partnership capital, or it may be that 
subsequently acquired in partnership dealings. It may be 
either real or personal. Unless provided otherwise by the 
articles or by statute, there is no limit to the kind or amount 
of the property which the firm may possess. 

Somewhat different rules apply when the property is real 
estate, and these will be made the subject of separate men- 
tion. 

§94. What constitutes partnership property « — What 
property is partnership property, or when it becomes such, 

I See Shea y. Donahue (1885), 16 Whitcomb ▼. Convene (ISTCf), 119 
Lea (Tenn.), 160, 54 Am. Rep. 407; Masa 88, 20 Am. Rep. 81t 
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is not always easy to determine. ^^ Not only all the goods 
and merchandise properly so called/' says Mr. Parsons,^ 
^^ but all chattels bought by the partnership, or otherwise 
ooming to them, as their furniture, books, etc., are partner- 
ship property ; and so also all bills of exchange and notes, 
or other evidence of debts, and all debts or accounts or bal- 
ances, or other claims ; and all shares in companies, or scrip 
bought with partnership funds, or otherwise assigned to the 
partnership and not transferred to the individual partners 
and charged in their accounts, would be regarded as part- 
nership property.*' 

§ 96. Same subject — Property bought by partner In 
his own name. — Whether property bought by one partner 
in his own name is partnership property depends upon the 
circumstances and the intention. One partner may, of course, 
buy property for himself; but where he takes title in his own 
name to property bought with partnership funds, there is a 
strong presumption that it is partnership property, though 
he may show that, by arrangement with his partners, it was 
really to be his own ; as, for example, that the funds were 
loaned to him with which to buy the property on his own 
account. If, however, he takes title in himself when it was 
his duty to take it for the firm, the firm may require him to 
transfer to it ; and, though he buys in his own name, if he 
was really buying for the firm, the firm is liable to the seller. 
It is simply the application of the rules of agency, the firm 
being the principal, and the partner the agent.' 

§ %. Same subject — Property used by the firm. — Not 

all property used by the firm is firm property; for, as has 
been seen, the partners' contribution to the firm capital may 
be simply the use of property and not its title ; and, during 
the continuance of the relation, the firm may acquire^ by 

1 Parsons on Partnership, g 177. Mlsa 616 ;Kru8chkeY. Stefan (1802), 
s See Traphagen ▼. Burt (1876X 67 88 Wi& 878, 68 N. W. Bepi. 870. 
N. Y. 80; Davis ▼. Dayis (1882X 60 
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lease or otherwise, the right to nse or employ the indiyidnal 
property of a partner as well as of a stranger. 

§ 97. Nature of each partner's interest in the firm 
property. — In the absence of any special agreement pre- 
scribing a different role, aU the members of the firm are in** 
/ terested in the whole of the partnership property. Thej 

I are, however, neither joint tenants nor tenfui^ts in common, 

bat the possessors of a peculiar interest. Th^t4iit6fest ih 
simply each partner's share in whatever surplus may remaio 
after the debte and obligations of the firm are paid." It is a 
right, not to partition or distribution of the property ir kind, 
but to have the assets sold and the proceeds divided after 
the payment of partnership debts and obligationsi^ The 
partners may, indeed, by agreement, divide the surplus of 
the property after the payment of thQ debts, in kind, if they 
see fit to do so, but neither can claim such a division as a 
matter of right; and if the estate is settled ia court the 
property will be sold and the surplus divided in money.* 
The rule is the same whether the property is real or personal. 

§ 98. Extent of each partner's interest. — This share or 
interest of each partner is obviously made ap of two kinds 
of items : 1. That, if anything, which is due to be returned 
to him on account of his original contril^utions to capital' 
2. That, if anything, which is due to him on account of 
profits.* The distribution of profits, of course, cannot take 
place until the contributions to capital have been restored. 
The ratio of distribution of the two ^unds — capital and 
profits — may be the same, but it is tiot neoesearily so. It 
will be the same where the parties hkve agreed that profits 
or losses are to be divided in the Steme proportions as the 

1 Sindelare v. Walker (1891), 187 ▼, BristDW (1878), 73 N. Y, 2H 

DL 48, 27 N. £. Rep. 69, 81 Am. St Paige*» Partn. Ga& 106. 

Bep. 858; Menagh ▼. Whitwell ^Wi^d y. Milne (1859), 26 BeaTan, 

(1878), 62 N. Y. 146, 11 Am. Rep. 688, 504, Ames' Partn. Ca& 17& 

Ames' Caa <^ Partn. 229; Staats * See past, % 804 



« See ixw<,§g 804, 806b 
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contributions to capital; but, where nothing is shown re- 
specting such an agreement, it will be presumed that the 
profits or losses are to be shared equally. This will be the 
presumption even though it appears that the contributions 
to capital were unequal.^ Speaking of shares in this sense, 
that is, of shares in the profits and losses as distinct from 
contributions to capital, Mr. Justice Lindley says: " Whether 
partners have contributed money equally or unequally, 
whether they are or are not on a par as regards skill, con- 
nection or character, whether they have or l^ave nptf labpred 
equally for the benefit of the firm, their shares, will be con- 
sidered as equal unless some agreement to the contrary can 
be shown to have been entered into." * 

§ 99. The transfer of shares. — Such being the nature of 
a partner's share or interest, it is clear that he has no* title 
to any specific article or portion of the partnership property, 
and hence can neither assign, sell nor mortgage any partic- 
ular portion of it as his own. The utmost that he can do is 
to transfer his share or interest in the whole assets, and the 
value of such share or interest can only be conclusively de- 
termined upon a winding up of the partnership affairs.' Of 
this nature only, therefore, is the right which is transferred 
by a partner's sale or assignment of his interest, or which, 
passes to his representative upon his death, or which can be 
claimed by the legatee under his will, or which devolves upon 
his assiguee in bankruptcy or insolvency. 

A partner may, indeed, transfer such interest as he has, and 
this limited interest will often be held to pass under a convey- 
ance by which he has attempted to transfer a greater right.* 

1 1 Lindley on Partnership (Ew- Appeal (1869), 68 Pa. St 194, Paige's 

eU*B 2d Am. ed.X 848, 849; Robinson Partn.Cas. 168; Sindelare v. Walker 

y. Anderson, 20 Beavan, 98; Pea- (1891), 187 UL 48, 27 N. £. Repi 59, 81 

cook ▼. Peacock, 16 Ve& 49. Ahl St. Rep. 858; Menagh ▼. Whit- 

* 1 Lindley on Partnership (Ew- weU (1878), 52 N. T. 146, 11 Am. Bepw 

ell's 2d Am. ed.), 849. 68a 

sCoUins' Appeal (1888), 107 Pa. * See Carrie y. Cloyerdale Col» 90 

St 590,62 Am. Kepw 479 ;Whigham'9 CaL 84. 
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The transfer of his interest, however, does not operate to 
introduce the grantee into the firm, but it dissolves the part- 
nership, leaving to the grantee the right to the value of the 
share acquired as determined upon the final accounting. 

An exception to this rule of dissolution exists in joint- 
stock companies, mining partnerships, and others in which, 
by statute or agreement, the shares of the members are 
transferable. 

§ 100. Seizure of partner's share by his Individual 
creditor. — In most states the share or interest of one part- 
ner in the property of the partnership may be levied upon 
and sold on execution at the suit of his individual creditors; 
but no specific chattels can be so seized or sold, and the only 
right acquired by the purchaser is the right to an accounting 
and to secure the partner's interest after the settlement of 
the partnership affairs and the payment of the partnership 
debts.* 

The method of procedure in seizing and selling the part- 
ner's interest is not uniform, though the right is generally 
recognized. 

2. Of the Title to Personal Property. 

§ 101. Hay be held in firm name. — As has been already 
stated, the title to personal property may be acquired, held 
and disposed of by the firm in the firm name, and this is the 
proper and appropriate manner in which the title to such prop- 
erty should be taken, held and disposed of. Bills of sale and 
chattel mortgages may therefore be made to or by the firm 
in the firm name, subject to the disabilities, hereafter to be 
noticed, attaching to the execution of instruments under 
seal. Choses in action, as well as choses in possession, may 
be acquired or transferred in the name of the firm. 

1 Gerard v. Bates (1888), 124 lU. St Rep. 408; Nixon y. Nash (1861X 
160, 16 N. K Rep. 258, 7 Am. St 12 Ohio St 647, 80 Am. Dec. 890; 
Rep. 860; WiUiams v. Lewis (1888), Morrison ▼. Blodgett (1886), 8 N. H. 
115 Ind. 45, 17 N. K Rep. 263, 7 Am. 288, 29 Am. Dea 658; Hutchhison 
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§ 102. May be held in the name of one partner for the 
firm. — But personal property may be firm property al- 
though the title is taken or held in the name of one partner 
only. It may have been so taken and held with the consent 
of all of the partners, in which case their rights to it, as be- 
tween themselves, are clear; but it may also have been so 
taken or held by one partner in violation of his duty to the 
firm, but in this case also, as has been seen, equity regards 
it as firm property and will protect the rights of the other 
partners in it. 

§ 103. Title is in firm collect! vely. — Whether, how- 
ever, the title be in the firm name or in that of one partner 
for the firm, the ownership of the property is not in the 
partners as individuals, but in the firm ais such. The part- 
ners are therefore, as has been seen, neither joint tenants 
nor tenants in common, but the possessors of that peculiar 
interest already described, known as the partner's share. 
One partner, therefore, as has been already noted, can neither 
sell, assign nor mortgage any specific chattel, but simply his 
interest in the whole assets.^ 

3. Cfthe Title to Real Estate. 

§ 104. Legal title to real property cannot be taken in 
firm name. — Partnership real estate stands upon peculiar 
footing. A partnership may own or deal in lands, but it is 
incapable, as a partnership, of taking or holding the legal 
title to lands in the firm name, inasmuch as it is incapable 
of acting to such an extent as a separate legal entity. A 
conveyance to the firm by name operates, tlierefore, either 
to pass no title at all, as whore the name is a wholly fictitious 
one,* or to vest the legal title in those partners whose indi- 
vidual names appear in the firm name.* 

Where, therefore, it is desired to convey real estate to a 

V. Dubois (1881), 45 Mich. 143; » Compare Tidd v. Rines (1879), 26 
Whigham's Appeal (1869), 68 Pa. Minn. 201, with Byam v. Bickford 
St 194^ Paige's Partn. Gas. 16a (1885), 140 Mass. SL 

1 See ante, § 99. ' See ante, § 84, and not& 
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firm, the utmost that can be done is to vest the title in the 
partners as individuals for the firm ; and for this purpose 
the most unequivocal method is to make the deed run to 
all of the partners in their individual names, as partners 
doing business under the firm name which may have been 
adopted, and expressly declaring that they are to hold it as 
such partners and for partnership purposes. 

§ 105. Bat the equitable title is in the firm. — But 

though the firm as such cannot, in the firm name, hold the 
V legal title to real estate, the equitable title to firm realty is 
in the firm, and equity will regard and protect the land as 
partnership property. For this purpose, the person or per- 
sons holding the legal title, whether one partner or all, will 
be regarded as holding in trust for the firm.^ 

§ 106. When land is partnership property. — The ques- 
tion whether land held in the name of one partner or of all 
is partnership property or not, where there is no unequivo- 
cal evidence of the intention, is one of much importance and 
frequently of great difficulty. The question may be raised 
either by the partners themselves, or by the heirs or widow 
of a deceased partner, or by the separate creditors of the 
partner in whose name the legal title may be vested, claim- 
ing priority over the firm creditors. 

The chief criterion by which the question is to be deter- 
mined, as is declared in a recent case, is the intention of the 
partners. " That intention," said the court,* " may be ex- 
pressed in the deed conveying the land, or in the articles of 
partnership ; but when it is . not so expressed, the ciroum- 
stances usually relied upon to determine the question are 
the ownership of the funds paid for the land, the uses to 

1 See Riddle v. Whitehm (1880), 1117; Hatchett v. Blanton (1882), 

185 U. a 621, 10 Sup. Ct Rep. 024, 72 Ala. 428; Shanks v. Klein (1881), 

84 L. ed. 282; Paige t. Paige (1887), 104 U. a 18, Paige's Partn. Caa 186. 
71 Iowa, 818, 82 N. W. Rep. 360, > Robinson Bank v. MiUer (1894), 

60 Am. Rep. 799; Harris t. Harris 158 DL 244, 88 N. £. Rep. 1078, 46 

(1891X 158 Mass. 439, 26 N. E. Rep. Am. St Rep. 888, 27 L. R. A. 449. 
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which it is put, and the manner in which it is entered upon 
the books of the firm.^ Where real dstate is bought with 
partnership funds for partnership purposes, and is applied 
to partnership uses, or entered and carried in the accounts 
of the firm as a partnership asset, it is deemed to be firm 
property; and, in such case, it makes no difference, in a court 
of equity, whether the title is vested in all the partners as 
tenants in common, or in one of them, or in a stranger.' If 
the real estate *is purchased with partnership funds, the 
party holding the legal title will be regarded as holding it 
subject to a resulting trust in favor of the firm furnishing 
the money. In such case no agreement is necessary, and 
the statute of frauds has no application." ' 

§ 107. Same snbjeet, — Where the land was purchased in 
their individual capacity by persons who thereafter became 
partners, the question whether it has been converted into 

1 Citing here, 1 Bates on Part- that it was so regarded, it is con- 

nership, § 280; 3 Lindley on Part- vincing." 

nership^ marg. p. 640; 17 Am. & * Citing here, Parsons on Part- 

Eng. Ency. of Law, 945. In Lind- nership (4th ed.X § 265; 1 Bates on 

say T. Race (1894), 103 Mich. 2^ it Partn., § 281; Johnson v. Clark, 18 

is said: ''Whether lands held in Kan. 157. To same effect: Page v. 

the name of one partner or of both Thomas (1885), 43 Ohio St 88, 64 

are to be deemed copartnership Am. Rep. 788; Ck>llner v. Greig 

property is generaUy a question of (1890), 187 Pa. St 606, 21 Adl St Rep. 

intent, to be gathered from the 899; Pepper v. Thomas (1887), 85 Ky. 

manner in which the members of 689; Ross t. Henderson (1877), 77 

the firm have dealt with them. N. C. 170; Roberts v. Eldred (1887), 

While the fact that the funds of 73 CaL 894. 

the copartnership have been used 'Citing here, Parker t. Bowles^ 57 

in paying for the lands, when origi- N. H. 491 ; Bates on Partn., supra, 

nally purchased or subsequently. To same effect: Riddle ▼. Whitehill 

is not conclusive of this intent, yet (1889), 185 U. S. 621, 10 Sup. Ct Rep. 

it is persuasive evidence, and when, 924, 34 L. ed. 282; Way v. Stebbins 

as in this case, it is accompanied (1882), 47 Mich. 296, 11 N. W. Rep. 

by the entry of the transaction on 166; Paige v. Paige (1887), 7i Iowa, 

the firm books as a copartnership 818, 82 N. W. Rep. 860, 60 Am. Rep. 

transaction, under circumstances 799; Galbraith v. Tracy (1894), 153 

which import a daily declaration IIL 54, 38 N. E. Rep. 937, 28 U R. A« 

129, 46 Am. St Rep. 867. 
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partnership land is one of greater difficulty, and the authori- 
ties cannot be reconciled. In the case^ quoted from in the 
preceding section it is said: ^'The theory of some of the 
cases is that real estate bought with separate, and not part- 
nership, funds cannot be converted into firm property by a 
verbal agreement between the partners, because no trust can 
be created in lands unless by writing, in view of the statute 
of frauds, except such as results by implication of law.' 
There are cases which hold that, even though the land was 
originally bought by the several partners with their individ- 
ual funds, and deeded to them as tenants in common, yet it 
will be regarded in equity as firm property where it is im- 
proved out of partnership funds for firm purposes, and act- 
ually used for such purposes, or where the firm puts valuable 
and permanent improvements upon it for firm purposes, 
and which are essential to the firm. In some instances the 
land is held to be the property of j;he partners, and the im- 
provements to be the property of the firm.* 

" The use of the property is not conclusive of its character 
as real estate or personalty, but is only evidence of the in- 
tention of the parties. When the intention of the partners 
to convert the land into firm property is inferred from cir- 
cumstances, the circumstances must be such as do not admit 
of any other equally reasonable and satisfactory explana- 
tion.* And where it is sought to show a conversion of the 
land into personalty by agreement of the partners, such 
agreement must be clear and explicit." * 

1 Robinson Bank v. MiUer (1894), Bank v. National Mechanics* Bank 

163 UL 244, 88 N. R Rep. 1078, 46 (1805), 80 Md. 871, 80 AtL Rep. 018, 

Am. St Rep. 888, 27 U R. A. 449. 27 U R. A. 440, 45 Am. St Rep. 860, 

3 Citing here, Parker t. Bowles it is said that where the land was 

(1876), 57 N. H. 401. originally owned by the partners 

' Citing 1 Bates on Partnership, as individuals, and so stands upon^ 

§§ 281, 282, 286. the public records, something more 

^ Citing Parsons on Partnership, than the mere intent of the part> 

§ 267. ners or the entries upon their own* 

> Citing 17 Am. & £ng. Ency. books is necessary to convert the 

of Law, 054 In National Union property into firm property a» 
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§ 108. Nature of partner's interest in partnership 
realty* — The interest of each partner in the partnership real 
estate, like his interest in the partnership personal property^ 
is not a title to any specific parcel or to any specific portion, 
but simply an interest in the residue after the partnership 
debts have been paid and its affairs are wound up.^ Until 
that purpose is accomplished, therefore, he can sell, assign 
or mortgage no greater interest, nor can more be taken upon 
process against him at the suit of his individual creditors. 

§ 109. Partnership realty^ when deemed personal es- 
tate. — The English rule regards partnership realty as part- 
nership capital and as having in all respects the character 
of personal property ; but the American rule is otherwise. 
In this country the partnership realty retains its character 
as such for most purposes, though the firm may deal with it 
as personal estate,' and equity will regard it as personalty 

against individual oreditora Com- stopped, and the partners unable 

pare Goldthwaite v. Janney (1894), to realize on the assets of the firm, 

102 Ala. 481, 15 Sa Rep. 660, 28 U by reason of the wife of one of 

R. A. 16; Alkire v. Kahle (1888), them refusing to join in the con- 

128 IlL 496, 17 N. E. Rep! 693, 6 Am. yeyance or mortgage. They have 

St. Rep. 640. the same power of disposition over 

1 See Du Bree v. Albert (1882), 100 it for the purposes of a dissolution 

Pa. St 488; Henry v. Anderson of the partnership, the payment of 

(1881), 77 Ind. 861; Kruschke v. its debts, and the distribution or 

Stefan (1892), 88 Wis. 87a division of the capital among them- 

' Thus, in Woodward-Holmes Ca selves; for until that is done the 
V. Nudd (1894), 68 Minn. 236, 69 N. property has not fulfilled its funo- 
W. Rep. 1010, 27 U R. A. 840, it is tions as personalty, or ceased to be 
said: ** During the continuance of partnership property." So in Ro- 
the partnership the partners can velsky v. Brown (1891), 92 Ala. 622, 
convey or mortgage it, in the 9 Sa Rep. 182, 26 Am. St Rep^ 88, 
course of their business, whenever it is held that one member of a 
they see fit, without their wives firm, engaged in the business of 
joining in the conveyance or mort- buying and selling real estate, can. 
gage, and the wives would have no bind the firm by a contract in the 
dower or other interest in it This firm name for the sale of partner- 
is one of the very objects of treat- ship land, and that such contract 
ing partnership real estate as per- wiU be specificaUy enforced against 
sonal property; for otherwise the aU the partnera 
busLness of the firm might be 
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for the purpose of paying the debts and settling the partner 
ship affairs to the exclusion of heirs, widow or the creditors 
of the individual partners.^ As soon as that purpose is ac- 
complished, however, the realty resumes its character as 
such. It therefore descends to the heir of a deceased part- 
ner, though charged with the trust in favor of the partner- 
ship ; ' and the widow of a deceased partner may have dower 
in it ' after the firm debts are paid. 

§ 110. Bona fide purchaser from partner having legal 

title. — Partnership lands, therefore, when found to be such, 

are liable to the partnership creditors, and the latter take 

^ precedence over the creditors of an individu|d partner in 

whose name the legal title stands, and over a transfer by 

such partner of the legal title to any one not a honafide pur- 

/ chaser. But a honafide purchaser or mortgagee of partner- 

I ship lands, in ignorance that they were such, from the part- 

*;ner having the legal title of record, will be protected as 

: against both the other partners and creditors.* 

§ 111. Interest of surviving partner in firm realty. — 

Upon the dissolution of the partnership by death, the entire 
legal title to all the partnership^ personalty^ vests, as will be 

iSee Robinson Bank v. MiUer 210; Strong v. Lord (1888), 107 DL 

(1804), 163 UL 244, 88 N. E. Rep. 1078, 26w 

46 Am. St Rep. 883, 27 U R. A. 449; < Norwalk Nat Bank y. Sawyer 

Paige V. Paige (1887), 71 Iowa, 818» (1882X 88 Ohio St 838; McNeil v. 

82 N. W. Rep. 360, 60 AnL Rep^ 799; Ck)ngregational Society (1884), 66 

Mallory v. RusseU (1887), 71 Iowa, Cal 105; Seeley v. MioheH (1887X 

63, 60 Am. Rep. 776; Willet v. 85 Ky. 608, 4 a W. Rep. 190; Tar- 

Brown (1877), 65 Ma 188, 64 Am. beU v. West a881), 86 N. Y. 287; 

Rep. 265; Fairchild v. Fairohild Kepler ▼. Savings & Loan Ga 

(1876), 64 N. T. 471. (1882), 101 Pa. St 602. See, also^ 

3 Martin v. Morris (1886), 62 Wi& National Union Bank v. National 

418, 22 N. W. Rep. 625; Galbraith Mechanics* Bank (1896), 80 Md. 871, 

V. Tracy (1894X 153 IIL 54, 38 N. E. 30 Aa Rep. 918, 27 L. R. A« 449, 45 

Rep. 937, 46 Am. St Repw 867, 28 U Am. St Rep. 850; GK>ldthwaite v. 

R. A. 129. Janney (1894), 102 Ala. 481, 16 Sa 

< Brewer v. Browne (1880), 68 Ala. Rep. 560, 28 Lb R A. la 
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seen hereafter,^ in the survivor. With respect of the part- 
nership realty, however, a somewhat different role prevails. 
The real estate, though treated as personalty in the United 
States for many purposes, retains its character as realty so 
far as the exigencies of the partnership affairs will permit. 
The legal title to it — unless it had been vested for the firm 
in the name of one partner only who chances to be the sur* 
vivor — descends, as has been seen,' to the heirs subject to 
the partnership needs, but the equitable title vests in the sur* 
viving partner for the purpose of paying the firm debts and 
settling up the partnership affairs in substantially the same 
manner that the legal title to the personal assets vests in 
him. As such survivor he may, therefore, convey, when nec- 
essary, the equitable title to part or all of the partnership 
realty, and the court wiU then require the heirs or othei- 
holders of the legal title to convey that legal title to the 
person who has purchased the equitable title from the su*«- 
viving partner.* 

^Qeepoat, g368. 132 Ind. 299, 7 L. B. A. 481; Tmingw 

>See ante, § lOa hast ▼. Champlin (1850), 4 R. L .78^ 

'See Shanks v. Klein (1881), 104 67 Am. Dec. 610; Buffmn r. Bu Turn 

U.a 18, 26 L. ed. 635, Paige's Partn. (1861X 49 Mft 108^ 77 ^i? ^e). 249. 

Oa& 186; Wamng ▼. Burgess (1889), 
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onadTanoea 
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128. — One partner cannot ap- 
ply partnership property 
tohisownusesL 

124 Claims of partnership 

creditors, based on this 
right of partners. 

125-127. Right to contribution 
and indemnity. 



§ 112. Daty to exercise good faith.— The relation of 
partners to each other is one of great confidence and trust, 
and the law demands from them the exercise of the highest 
integrity and good faith toward each other. Each one is 
bound to use the partnership property and exercise his part- 
nership powers for the benefit of the firm and not for him- 
self alone. Profits made in the coarse of the partnership 
belong to the firm, and one partner will not be permitted 
to make gain for himself at the expense of the firm. Secret 
commissions made by one partner upon partnership dealings 
must be accounted for to the firm, and if one partner takes 
advantage of his position to acquire for himself that which 
ought to be acquired for the firm, he will be required to 
transfer it to the firm. So one partner wiU not be permitted, 
either directly or indirectly, to buy of or for himself or to 
sell to or for himself on the partnership account^ without 
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KIQUTS AND DUTIES OF PABTNEBS. [§ 113. 

the knowledge and consent of the other partners; and in 
their deaUngs with each other, in relation to partnership 
matters, each is required to make a fall disclosure of all 
facts within his knowledge affecting the transaction. This 
duty of good faith is intensified when one partner is conduct- 
ing the business alone as managing partner.^ 

§ 113. Daty uot to carry on other business to prejudice 
of firm, — Partners may agree in their articles or otherwise 
that one or more partners may carry on other business, or 
be relieved in whole or in part from giving their time and 
efforts to the firm business ; but in the absence of such an 
agreement, a partner has no right to give his time, skill or 
capital to another business or firm to the prejudice of his 
partners. If he clandestinely carries on the same business 

1 See Brooks t. Martin (186dX 2 must give the firm the benefit: 

Wall (tr. a) 70, and Kimberley t. Easton ▼. Strother (1881), 57 Iowa, 

Arms (1888), 129 XJ. S. 513, as to the 606; that one who buys in property 

duties of a managing x)artner. See, belonging to the firm, as upon a 

also, Trego ▼. Hunt (1896), Ap.(}a8. 7. sale on execution, must hold for 

See Hodge T.Twitchell (1885), 88 the firm: Railsback ▼. Lovejoy 
Minn. 889, 28 N. W. Rep. 547, and (1886), 116 IlL 442; Roby t. Ck>le- 
NeweU ▼. Cochran (1889), 41 Minn, hour (1890), 185 IlL 800; that insur- 
874, 48 N. W. Rep. 84 as to secret ance of firm property, taken in the 
commissions made by one partner; name of one partner, inures to the 
Caldwell t. Davis (1887), 10 Cola firm: Tebbetts v. Dearborn, 74 Me. 
481, 8 Am. St Rep. 599, as to the 892; that one partner cannot apply 
duty to make fuQ disclosure in firm property to his own uses: 
dealings with each other; John- Morrison v. Blodgett (1886), 8 N. 
son's Appeal (1886), 115 Pa. St 129, H. 288, 29 Am. Dea 658; that one 
2 Am. St Rep. 589, and Mitchell v. partner cannot through a third 
Reed (1874), 61 N. Y. 128,19 Am. person secretly purchase firm assets 
Rep^ 252, that if one partner takes sold on dissolution: Jones ▼. Dex- 
a renewal in his own name of an ter (1881), 180 Masa 880, 89 Am. 
existing lease to the firm, it inures Rep. 459, and note; that one part- 
to the benefit of the firm. This ner cannot avail himself of inf or- 
seems to be true even after a diaso- mation acquired as a partner to 
lution of the firm, because the aid him in carrying on another 
chance of renewal is a firm asset business in competition with the 
See, also^ to the effect that one firm: Aas v. Benham (1891X 2 Ch. 
partner who buys up a claim 244; Latta t. Kilboum (1898)^ 150 
against the firm at a discount U. S. 524^ 87 U ed. 1169. 
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as that of the firm and in competition with it, he may be 
compelled to account to the firm for the profits which he 
makes,^ but he will not be compelled to account if the busi- 
ness is a different and non-competing one.' 

" If a member enter into a transaction in his own behalf, 
which is within the scope of the partnership business,'^ ^d the 
court in one case, ^* his copartner may insist that it is a fraud 
upon him and claim the benefit resulting from it; yet this is a 
right which the partner can alone assert, and it is not avail- 
able to third persons for the purpose of fixing a liability 
upon the partnership when such claim has not been as- 
serted,*' • 

§ 114. Duty to exercise care and skill.— It is the duty 
of each partner, and he impliedly if not expressly agrees, to 
transact the business of the firm with reasonable care, skill, 
diligence and economy ; and if the firm sustains injury by 
reason of his failure to do so, he must bear the loss,* though 
he will not be liable for a loss caused by honest mistake or 
error of judgment not amounting to gross negligence or ig- 
norance.* 

§ 115. Duty to conform to partnership agreements. — 

It is also the duty of each partner to conform to all of the 
agreements, regulations and restrictions imposed by the part- 
nership articles, and to confine his acts within the scope and 
Umits fixed for the partnership business. If, by reason of 
his breach of duty in these respects, a loss happens to his 
partners, he must indemnify them. 

> See QoIcUmithT.Eichold (1891), ^Tetser t. Applegate (1801X 89 

94 Ala. 11«, 88 Am. St Repw 97; Iowa, 726, 00 N. W. Rep. 6S. 

Todd T. Bafferty (1878), 80 N. J. Eq. • Oiarlton t. Sloan (1888), 76 Iowa, 

d04 288, 41^ N. W. Rep. 808. One part- 

*Aa8T.Benhain(1891),2Ch.244; ner oaonot hold the other liable 

lAtta T. Kilboum (1898), 160 U. a when both have been eqnaUy neg" 

624,87L.ed.ll69; HetcalfeT;BnMl. ligent Insley t. Shire (1896X 64 

thaw (1898)^ 146 UL 124, 88 N. E. Kan. 798, 89 Paa Rep. 71% 4ft Am. 

Rep. 1116, 86 Am. St Re^ 47a St Rap^ 80a 

< Lookwood T. Beckwith (1868X ^ 
lfioh.l6a 
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Thus, where the partners expressly agreed that no one oi 
them should sign, accept or indorse negotiable paper except 
for their own legitimate purposes, and one of them used the 
firm name for the accommodation of a third person in such 
a way that the firm was held liable, the offending partner 
was compelled to make good the loss to his partners.^ And 
where one partner who had stipulated to render certain serv- 
ices for the firm refused without reasonable cause to do so, 
it was held that he was answerable to his partners for the 
value of the services,' 

§ 116. Duty of partners to keep accounts. — It is the 
right of every partner to have true and proper accounts kept 
of the partnership transactions, and to have these accounts, 
at all reasonable times, open to his inspection at the place 
of business. The general duty of keeping the accounts may, 
by the articles, be devolved upon one partner, or upon a 
clerk; but even in such a case, as well as when there is no 
agreement, it is the duty of each partner to make and keep, 
or enable such partner or clerk to keep, correct accounts of 
his transactions. Where a partner fails in his duty in this 
regard, every reasonable priumption wiU be made against 
him upon the final accounting.' 

§ 117. Duty to consult with each other. — In every im- 
portant exigency in the partnership affairs, where one part- 
ner is about to act, he should consult with his partners un- 
less the circumstances are such as to prevent or excuse him 
from so doing. Thus, where one partner, without consulting 
his copartner — whose knowledge of the subject would have 
rendered the purchase unnecessary — bought in for a large 

1 Murphy v. Cmfts (1858), 18 La. Glagett (1877), 48 Md. 228; Pierce 

Ann. 019, 71 Am. Dea 518. v. Scott (1861), 87 Ark. d06; Pome- 

SMarsh'8Appeal(1871),69Pa.St. roy ▼. Benton (1882), 77 Ma 64; 

80, 8 Am. Bepw 206. Diamond v. Hendexaon (1879), 47 

'See KeUj v. Qreenleaf (1848)^ 8 Wis. 172; Knapp r. Edwards (1688)^ 

Stcuy (U. a a a), 105; Webb v. 67 Wi& 19t 
Fordyce (1880), 65 Iowa, 11; HaU t. 
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sum an apparent but really unfounded olaim against the firm 
real estate, it was held that his act was gross negligence and 
that he could not require his copartner to contribute to the 
expense of the purchase.^ 

§ 118. Bight of each partner to share in management 
of the basiness. — Unless they have agreed otherwise, it is 
the right of each partner to take an equal part in the trans- 
action of the firm's business. Each has an equal right to 
information about its business and projects, to have free ac- 
cess to its books and accounts, and to participate generally 
in the conduct of its affairs. '^ Although one may have an 
interest only in the profits and not in the capital," said the 
court in one case,' his right to participation is the same be* 
cause '^ his rights are involved in the proper conduct of the 
affairs of the firm, so that profits may be made." 

§119. Bight of partner to extra compensation.— In 

the absence of special agreement, a partner is not entitled 
to compensation for his services for the partnership, but 
must be content with his share of the profits, if any.' It 
makes no difference that his services are more valuable than 
those of any other partner, or that he performs a greater 
portion of the duties than any other.* Nor does the fact 
that one partner is disabled by sickness from rendering any 
service give another partner, who performs it all, a claim 
for compensation, for such sickness is one of the risks inci- 
dent to the relation.* Even where one partner winds up 
the business of the firm, he is not ordinarily entitled to extra 
compensation;* though he has been held to be entitled to it 

1 Torks T. Tozer (1894), 69 Minn. Peacock (1884), 109 lU. 94; Redfield 

78, 60 N. W. Rep. 846, 28 JL R. A. 8(1 v. Gleason (1888), 61 Vt 220, 16 Am. 

3 Eatz V. Brewington (1889), 71 St Bepw 889. 

Md. 79, 20 AtL Rep. 189. « Burgess v. Badger (LOSS), 124 DL 

» Major V. Todd (1890), 84 Mich. 85, 28a 

47 N. W. Rep. 841 ; Gk)df rey v. White » Heath v. Waters (1879), 40 Mich. 

(1880), 48 Mich. 171, 6 N. W. Rep. 467. 

248; Hyre y. Lambert (1892X 37 W. •Barry t. Jones (1872), 11 Heiak. 

Va. 26, 16 a £. Repw 446; Ligare y. (Tenn.) 206, 27 Am. Repw 74^ 
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where, after dissolution by death, he carries on the business 
successfully with the consent of those interested, until it 
could be wound up.^ 

If one partner is thus ordinarily not entitled to extra com- 
pensation for his services, it is all the more clear that he 
will not be so entitled where he has wrongfully excluded his 
partner from participation in the business.* 

§ 120. Same subject — May be agreement to pay it.— 

But there may be an agreement to pay a partner for his 
services as such, and this agreement may be express or im- 
plied. ^ Where it can be fairly and justly implied," said 
the court in one case,' " from the course of dealing between 
the partners, or from circumstances of equivalent force, that 
one partner is to be compensated for his services, his claim 
will be sustained." It has been so implied, for example, 
where one partner gave his whole time to strangers for a 
salary which he retained, leaving the claimant partner to 
manage the firm business alone.* It has been implied also 
from the acquiescence and course of dealing of the part- 
ners.* 

Where one partner is expressly to be paid in considera- 
tion of extra services, he will not be entitled to pay if such 
services are not rendered, even though he was disabled by 
illness.* 

1 Robinson y. Simmons (18S8), 146 v. MoClintook (1887), 60 Ark. 198; 

Hasa 167, IS N. £. Repi 558, 4 Am« Lassiter t. Jackman (1883), 88 Ind. 

St. Rep. 299; ZeU's Appeal (1889X lia 

126 Pa. St 742L • • Winchester t. Glazier (1890), 159 

s Hannaman t. Earrick (1898), Has& 816, 25 N. K Rep. 728, 9 L. R. 

9 Utah, 286, 83 Fac Rep. 1089. A. 424 As to vaHdity of subse- 

' Emerson y. Durand (1885), 64 quent promise to pay in oonsidera- 

Wi& 111, 54 Am. Repw 59a tion of past extra seryices, see 

« Emerson y. Darand (1885), 64 Gray y. Hanul (1889), 82 Ga. 875^ 

Wi& 111, 54 Am. Rep. 598; Morris 6 Lw R. A. 72. 

y. Griffin (1891). 83 Iowa, 827, 49 N. • Kinney y. Maher (i99S^), 156 

W. Repw 846. See, also. Askew y. Masa 252, 80 N. R Repw 8ia 
Springer a884). 111 UL 662; Weeks 
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§ 121. Bight of partner to interest on money adyaneed. 

A partner who advances money for partnership purposes is 
usually held to be not entitled to interest upon it, unless 
there has been an agreement express or implied to pay in- 
terest, though by some authorities it is allowed.^ Mercan- 
tile usage, however, and the course of dealing between the 
partners may be sufficient to sustain an implication of a 
promise to pay interest. ^* Slight circumstances," said the 
court in one case,' '^ may be sufficient to show such an un- 
dertaking." 

§ 122. Bight of partners to have partnership property 
applied to partnership debts. — It is the right of each part- 
ner to have the partnership property applied to the payment 
of the 'partnership debts, and for the enforcement and pro- 
tection of this right he is often said to have a lien upon or 
equity in the property. 

Whether the right or equity of the partners is strictly to 
be deemed a lien, as it is so often called, is perhaps open to 
question, though the name cannot be regarded as of great 
importance while the right itself, by whatever name it may 
be called, is clearly settled both in reason and authority.' 

Out of this right grow two rules of much importance: 

§ 123« Partner cannot apply partnership property 

to his own uses. — JFirst. One partner cannot, without the 
consent of the other, apply the partnership property to his 
own uses or to his own debts, and of this the parties who 
deal with him must take notice at their peril. 

One partner, therefore, without the express or implied 
consent of his copartners, cannot pledge, mortgage or assign 
partnership property in security or payment of his own 
debts; he cannot apply partnership funds in satisfaction of 
his own obligations; he cannot use the firm's name or credit 

1 See Prentioe v. Elliott (1888), 73 * Winohester t. Glader (IBW)), 153 
Ga. 164; Baker t. Mayo (1880), 129 Mass. 816» 20 N. R Bep^ 728, 9 U R. 
Maa& 517; Whitcomb v. Converse A. 434 
(1875), 119 Maaa. 88, 30 Am. Rep. 81t ^Seepost, oh. XVHL 
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on his private aoconnt ; he cannot set off a private account 
against a debt due the firm : in all these and similar cases 
the firm is not bound, and the firm's property, funds or cred- 
its may be recovered unless the other party is in a situation 
to claim the protection afforded to a iona fide holder for 
value and without notice.^ 

The right of one partner to make such an application of 
the partnership assets with the previous consent or subse- 
quent ratification of the other partners is clear enough, 
where the claims of the partnership creditors are not 
thereby impaired. Whether it can be done with such con- 
sent at the expense of the partnership creditors depends 
upon other considerations, similar to those involved in the 
following section, and hereafter more fully to be examined. 

§ 124. > Claims of partnership creditors based on 

rights of partners. — Secondly. Upon dissolution of the 
partnership and a division of its assets by the court, this 
right will be enforced, based.upon the presumption that such 
is the wish of each partner, and the partnership creditors 
will be given a preference in the partnership assets over the 
individual creditors of the partners. The rule is sometimes 
stated, as will be more f uUy seen hereafter,' that the part- 
nership creditors have a lien upon, and an absolute right to ^^. 
priority of payment out of, the partnership property; but 
the weight of modem authority is to the effect that their 
rights are based upon this right of each partner to have the 
firm property applied to the partnership debts.' As is said 

1 See Davies v. Atkinson (1888), N. E. Rep. 776; Rogers t. Betterton 

124 IIL 474, 16 N. E. Rep. 899, 7 Am. (1894), 98 Tenn. 680, 27 a W. Repw 

St Repw 878 and note; CTannon ▼. 1017; Ck)wen ▼. Hardware Ca 

Undsay (1887), 85 Ala. 198, 8 Sa (1892), 95 Ala. 824. 11 Sa Rep. 19& 

Rep. 676, 7 Am. St Rep. 88; Jan- > See post, ch. XVUL 

ney t. Springer (1889), 78 Iowa, 617, 'See Winslow t. Wallace (1888), 

48 N. W. Rep. 461, 16 Am. St Repw 116 Ind. 824, 17 N. R Repc 928; 

460; FarweU ▼. St Paul Trust Ckx Purple v. Fanington (1889), 119 

a891), 45 Minn. 495, 48 N. W. Repw Ind. 164, 4 L. R A. 586^ 81 N. E. 

826^ 22 Am. St Rep. 742; Bruckett Repw 548; Ellison t. Lucas (1891)» 

T. Downs (1896X 168 Mass. 70, 89 87 Gki. 224, 27 Am. St Bep. 248^ 18 
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in one csjse: ^^The rule that obtains in the distribution of 
the estates of partners, and under which partnership cred- 
itors are entitled to priority of payment out of the part- 
nership assets, is an equitable doctrine, for the benefit and 
protection of the partners respectively. Partnership cred- 
itors have no lien upon partnership property. Their right 
to priority of payment out of the partnership assets over 
the individual creditors is always worked out through the 
lien of the partners." 

§ 125. Partner's right to contribatlon and indemnity 
from copartners. — As will be seen hereafter,^ the obliga- 
tion of those debts and liabilities which are binding upon 
the firm is the joint obligation of all the partners and not 
the several obligation of any of them ; they should therefore 
be borne by all the partners and not by one alone. It re- 
sults, then, that if one partner pays or is compelled to bear 
more than his just share of such debts and liabilities, he is 
entitled to demand that his copartners shall, for his relief, 
contribute their due proportion thereof.' 

So if, in the conduct of the partnership affairs, one part- 
ner is called upon to advance money for partnership pur- 
poses, or fairly and in good faith incurs an obligation on the 
firm account, he is entitled to reimbursement from the firm 
for his outlay, and to be indemnified by the firm against 
such obligation.' 

The partner's right to reimbursement or indemnity, how;- 
ever, will not arise if the demand, with respect of which he 
claims it, was one which by agreement he was to bear alone, 

Hw E. Rep. 445; Reybum v. Mitch- Rep. 812; Carver Machine Ca y. 

eU (1891), 106 Mo. 865, 27 Am. St BanDon (1887), 85 Tenn. 712, 4 Am. 

Rep. 850, 16 8. W. Rep. 592; Gold- St Rep. 803, 4 a W. Rep. 831. 

smith V. Eichold Bros. (1891), 94 i See post, § 209. 

Ala. 116, 88 Am. St Rep. 97, 10 Sa >See Forbes v. Webster (1829), 9 

Rep. 80; Arnold v. Hagerman (1888), Vt 68; Lyons v. Murray (1888), 96 

46 N. J. Eq. 186, 14 Am. St Rep. Mo. 28» 8 a W. Rep. 170, 6 Am. Bt 

712, 17 AtL Rep. 98; Hundley v. Rep. 17. 

Farris (1890), 108 Ma 78, 28 Am. St > See Wheeler ▼. Arnold (1874X 

Rep. 868» 12 L. R A. 254^ 15 a W. 80 Mich. 80^ 
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or if it was not fairly and in good faith incurred, or if the 
necessity for it arose only through his own negligence, bad 
faith or breach of duty.* 

§ 126. On illegal transactions,—" There is a say- 
ing," remarks Mr. Justice Lindley,' "that there is no contri- 
bution amongst wrong-doers; but this doctrine is certainly 
inapplicable to partners in the general form in which it is 
enunciated. It is true that, if a partnership is itself illegal, 
no member of it can, in respect of any transaction tainted 
with the illegality which infects the firm, obtain relief 
against any other member; but there is no authority for 
saying that if one of the members of a firm sustains a loss 
owing to some illegal act not attributable to him, but yet 
imputable to the firm, such loss must be borne entirely by 
him, and that he is not entitled to contribution in respect 
thereof from the other partners. The claim of a partner to 
contribution from his copartners in respect of a partnership 
transaction cannot be defeated on the ground of illegality 
unless the partnership is itself an illegal partnership; or 
unless the act relied on as the basis of the claim is not only 
illegal, but has been committed by the partner seeking con- 
tribution when he knew or ought to ha\re known of its ille- 
gality. In any of these cases he can obtain no assistance 
against his copartners, and must abide the consequences of 
his own wilful breach of the law.' . . . But if the part- 
nership is not itself illegal, and if the partner claiming con- 
tribution has not himself been personally guilty of a breach 
of the law, his claim will prevail, although the loss in re- 
spect of which it is made may have arisen from an unlawful 
act" 

§ 127. How enforced. — Whether one partner has 

really paid more than his just proportion on the partnership 

1 See McFadden y. Leeka (1891), > Quoted with approval in Smith 
48 Ohio St 618, 28 N. K Rep. 874 ▼. Ayrault (1888), 71 Mich. 476, 89 

SI Lindley on Partnership (Ew- N. W. Rep. 724^ 1 L. R A. 811. 
eU's 2d ed.X 87a 
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account is often, if not usuallj, a qacBtion requiring some in- 
vestigation of the whole partnership accounts to determine. 
If he has done so upon one occasion, it may be that his co- 
partner upon some other occasion has paid as much or more 
under similar circumstances for which he also has a claim 
against the firm ; and how the final balance will stand may be 
a matter of some uncertainty, which it will require a general 
accounting to make clear. As will be seen in the succeeding 
chapter, courts of law are not usually an appropriate forum 
for taking such an account, and the parties are required to 
go into a court of equity. The result, therefore^ is, that a 
partner's claim for contribution or reimbursement is usually 
one to be enforced only in a court of equity.^ It is not, how- 
ever, always so. The claim may arise in respect of some 
isolated transaction ; it may be that the other partner has 
recognized its validity and expressly promised to pay his 
share ; ^ it may be that the demand did not arise until after 
an accounting or a dissolution and accounting:' in these 
and like cases, as will be seen in the succeeding chapter, the 
objection to legal proceeding may be removed, and a court 
of law rather than of equity may take jurisdiction. 

1 See Lawrence ▼. Clark (1840), 9 > See Logan y. Trayser (1890X 77 

Dana (Ky.), 257, 85 Am. Dea 183; Wi& 579, 46 N. W. Rep. 877; Sears 

Kennedy v. McFaddon (1811). 8 H. v. Starbird (1889), 78 CaL 235^ 80 

A J. (Md.) 194^ 5 Am. Dea 434 Pac Rep^ 547. 

sSeei)09t,ggl89, 14a 
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CHAPTER VIIL 



OF ACTIONS BETWEEN PARTNERa 



Of actions between partners 
in general 

L Actions at Law. 
Ml What cases arisQi 

1 Partner offaifui Firm, 

180. One partner cannot sue the 

firm at law. 

2l Firm against Partner, 

181. Firm cannot sue partner at 

law. 

8. Partner against Partner, 

130-134. One partner cannot sue 
another at law on claim 
arising out of partnership 
transactiona 

18CL One partner may sue if 
claim does not involve 
partnership transactiona 

186-142. Illustrations of the rule. 

148. One partner may sue an- 
other for breach of part- 
nership agpreementa 

144. For wrongful practices 

resulting in loea 



§ 14& For fraud in inducing 

partnership. 

— On matters distinct 



140. 



from partnerships « 

4. Firm against Firm having Con^ 
mon Partner, 

147. One firm cannot sue another 
at law if they have a com- 
mon partner. 

n. AonoNS IN Equitt. 

148L Equity the proper tribunal 
in partnership matters. 

L Specific Performance, 
149-161. In what cases granted. 

2l Ir^nctums, 
1S3l In what cases granted. 

8. Accounting and Dissolution, 

15SL In what cases granted. 
154 Who may have accounting. 

4 Receiver, 

155. When receiver appointed. 
15ft. Powers and duties of re- 
ceiver. 



§ 128. Of actions between partners In general.— The 

question of the remedies which partners may have between 
themselves involves several considerations of interest and 
importance. Certain of the rules applicable result from the 
peculiar relations between the parties, and others from the 
peculiar nature of the interests involved. As has been al- 
ready seen, while the law for some purposes regards the 
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firm as a distinct entity, for most purposes the partners 
must be regarded as individuals. This is usually the rule aa 
respects actions at law. If, therefore, one partner would 
maintain an action against the firm, he must sue himself aa 
a partner with the others. If he should recover judgment 
against the firm, he might be called upon as a member of 
the firm to pay or satisfy his own judgment. If he basea 
an action upon his interest in the partnership, it will usually 
require an accounting and settlement to determine what hia 
interest is. The same difficulties would usually exist if the 
firm were to sue one partner. These, and other like con- 
siderations, have led to the establishment of certain mlea 
respecting the remedies of partners as between themselvea 
which require examination. 

I. AonoNS AT Law. 

§ 129. In what cases the question arises. — The question 
of the right to maintain an action at law respecting partner- 
ship transactions may arise in four classes of cases : 1. Where 
the claim is by one partner against the firm; 2. Where the 
claim is by the firm against a partner; 3. Where the claim 
is by one partner against one or more of his fellow-partners; 
and 4. Where the claim is between firms which have one or 
more-partners in common. 

1. Partner against Firm. 

§ 130. One partner cannot sue the firm at law. — 1. One 

partner cannot maintain an action at law against the firm 
of which he is a member to recover upon any claim which 
he may have against the firm as such. The reasons are evi- 
dent. He is himself a member of the firm against which 
he makes the claim, and if he should sue the firm he must 
sue himself as one member of it. To be thus both plaintiff 
and defendant involves an inconsistency which the law does 
not permit. It is, moreover, ordinarily impossible for him 
to show, without a final settlement of its accounts, whether 
the fijrm really owes him or not. There may be counter- 

96 



ACTIONS BBTWEEN PARTNEB8. [§ 131. 

claims of such extent that a final balance would prove him 
to be the debtor; and to reach this final balance the reme- 
dies of the common law are usually not adequate. 

One partner, therefore, cannot sue the firm at law to re- 
cover for his services where there is an agreement to pay; 
or to recover for advances or loans which he has made to 
the firm, or for money which he has paid out on its account, 
or for goods which he has sold to the firm, or for the rent 
of premises which he has leased to the firm.^ In all these 
and like cases, the remedy of the partner, as will be seen, is 
to go into a court of equity, praying for an accounting and, 
usually, for a dissolution. *"^ 

2. Firm against ParUier. 

§ 131. Firm cannot sue one partner at law. — 2. For 

similar reasons, the firm as such cannot sue one partner at 
law to recover upon a claim made against him by the firm. 
The same difficulty of parties, and the same uncertain char- 
acter of the claim, exist as where the situation is reversed, 
as seen in the preceding section. 

Thus, the firm as such cannot maintain an action at law 
against one partner to recover for goods sold to him by the 
firm, or for the recovery of money due from him to the firm 
upon his note or otherwise, though a bonafde indorsee of 
the note might sue.' 

1 See Newby v. Harrell (1888), M (1889), 74 Mich. 664, 43 N. W. Rep. 

N. a 149, 6 Am. St Rep. 603, 5 a E. 276, 16 Am. St Bep^ 666, 4 L. R. A. 

Rep. 284; Duflf v. Maguire (1868), 99 241; Walker v. Wait (1878), 50 Vt 

Mass. 800; O'Brien ▼. Smith (1889), 668); though this would not be the 

42 Kan. 49, 21 Pac. Rep. 784; Rem- result if the transfer were merely 

ington y. Allen (1871), 109 Mass. 47; to enable the transferee to sue 

Mickle Y. Peet (1875), 48 Conn. 65; (Wintermute v. Tarrant (1890), 83 

Pico V. Cuyas (1873). 47 GaL 174. Mich. 555, 47 N. W. Repi 858); or if 

Where a partner loans money to the note were so transferred that 

the firm and takes the firm's note, the action must be brought in the 

the note is valid, though the part- name of the assignor. Davis y. 

ner himself cannot sue upon it, Merrill (1883), 51 Mich. 480, 16 N. W. 

and if he indorses to a holder for Rep. 864. 

value, the latter may recover of ^ See Parker v. Maoomber (1886)^ 

the firm ((Carpenter v. Greenup 18 Pick. (Mas&) 605; Bank v. Del- 
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8. Pwrim^T agamst Partner. 

§ 132. One partner cannot sue another at law on claim 
arising oat of partnership transactions. — 3. The ques- 
tion of the right of one partner to sue another may arise: 
{a) Out of partnership transactions; (J) Out of matters re- 
lating to the partnership, but not involving partnership trans- 
actions; and {c) Upon matters having no connection with 
the partnership. 

a. In the first of these cases it is the general rule that one 
partner cannot sue another partner at law upon a claim 
1 1 against that partner arising out of partnership transactions 
unless the partnership accounts, at least so far as that claim 
is concerned, have been f uUy^gettied, and a final balance has 
been arrived at in his favor; or, as it is frequently expressed, 
unless there has been an account stated between them. If 
such a balance has been reached in his favor, then, if there 
is no express promise, the law will usually imply a promise 
by the other partner to pay it, and the claim becomes, by the 
accounting and promise, so far transformed from a partner- 
ship liability into a personal and private one, that the part- 
ner entitled may sue the partner obligated in an action at 
law.* 

§ 13$, Reason for the rule. — The reason for the 

general rule denying the right to sue at law is that it is 
ordinarily impossible to determine whether the defendant 
partner is really indebted to the plaintiff partner or not until 
the partnership accounts are settled and the true standing 
of the parties ascertained; and the process and remedies 
afforded by a court of law are not usually adequate or ap- 
propriate to the investigation of claims requiring such an 
accounting. Where, however, the parties themselves have 
made an investigation and have stated the result showing a 

afield (1891), 126 N. Y. 410. 27 N. E. i Douthit v. Douthit (1892), 183 
Rep. 797; Burley v. Harris (1836), Ind. 26, 32 N. R Rep. 715. See, alflo, 
8 N. R 233, 29 Ahl Dec5. 650; Ivy Beede v. Fraser (1894). 66 Vt 114, 28 
T. V^alker (1880), 58 Miss. 25a AtL Rep. 880, 44 Am. St Rep. 824 
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balance due to one of the partners, the chief objection to a 
suit at law is obviated and it may therefore be maintained. 

§ 134. When rale does not applj. — The general 

rule, moreover, has been held not to apply where the part- 
nership was a special one, for a single and finished transac-. 
tion only, or where all of the partnership affairs have been 
settled except a single transaction, or where the accounts' 
are so simple and easily adjusted as to leave no necessity for 
an accounting in equity.^ 

§ 135. One partner may sue another at law npon claim 
connected with but not involving partnership transac- 
tions. — h. But there is a large class of cases involving mat- 
ters which, though they are connected with the partnership, 
do not constitute partnership transactions, but are individual 
transactions between particular partners, and as to these an 
action at law may bo maintained. Thus — 

§ 136. As for not forming partnership as agreed. — 

A breach of an agreement to enter into partnership, or to 
permit a person to become partner, may furnish the basis 
of an action at law, because here, though a partnership was 
contemplated, it was never created, an4 there can conse- ^' 
quently be no partnership transactions involved, and no 
necessity for an accounting.' 

§ 137. Or for dissolving contrary to agreement. — 

For like reasons, an action at law may be maintained by one 
partner against another who has dissolved the partnership 
in violation of his agreement that it ^ould continue for a 
definite term.' 

§ 138. Or for not famishing capital as agreed.— 

An action at law may be maintained by one partner against 

1 See Fry T. Potter (1880), 12 R. L « Hill v. Palmer (1882), 56 Wia 

642; Kutz v. Dreibelbis (1880), 126 123, 48 Am. Rep. 703. 

Pa. St 385, 17 AtL Rep. 609; » Bagley v. Smith (1853), 10 N. Y. 

Wheeler y. Arnold (1874), 30 Mich. 489, 61 Ahl Dec. 756b 

804; Clarke v. Mills (1887), 86 Kan. 

89a 
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another to recover damages for the latter's breach of his 
agreement to contribute capital or farnish goods, or do any 
other act to start or launch the partnership.^ '^ An agreement 
to pay money or to farnish stock," said the court in a recent 
case,' ''for the purpose of launching the partnership, is an 
individual engagement of each partner to the other, and the 
^defaulting partner may be sued in an action at law upon his 
agreement It is entirely separate and distinct from the 
partnership accounts, and this forms the true test in deter- 
/ mining whether an action at law will lie by one partner 
against his copartner." 

§ 139. Or for not reimbursing for capital advanced. 

If one partner advances money, or pays for goods, or fur- 
nishes any other thing at the request of the other to enable 
the latter to supply his portion of the agreed capital, an ac- 
tion at law will lie for reimbursement.* 

§ 140. Or for not indemnifying as agreed. — If one 

partner agrees with another to pay a firm debt out of his 
private funds or to hold the other harmless from liability by 
reason of any partnership transaction, an action at law may 

be maintained for a breach of the agreement.^ 

« 
§ 141. Or for not paying debts assumed.— If one 

partner upon dissolution agrees to pay the debts of the firm, 
or to collect the debts and pay over a share of the collec- 
tion, an action at law may be maintained if the agreement 
is broken.* 

1 See Soott v. Campbell, 80 Ala. 183, 28 N. W. Rep. 753; BuU v. Coe 

728; Sprout v. Crowley, 80 Wi& (1888). 77 CaL H 18 Paa Repi 808, 

187. 11 Am. St Rep. 285 ; Smith v. Kemp 

sCook T. Canny (1893), 06 Mich. (1892), 92 Mick 857, 52 N. W. Rep. 

898, 55 N. W. Rep. 987. To like ef- 639. 

feet: Brown y. Tapscott (1840), 6 ^See MiUer v. Bailey (1890), 19 

Mees. & Wels. 119, Ames* Cases on Oreg. 589, 25 Pao. Rep. 27; Edwards 

Partn. 468; Scott v. CampbeU t. Remington (1881), 51 Wisi 886; 

(1857), 80 Ala. 728; Sprout v. Crow- KeUogg ▼. Moore (1881), 97 DL 282. 

ley (1872), 80 Wis. 187. »See Thropp v. Richardson (1890), 

« Bates y. Lane (1886), 62 Mich. 182 Pa. St 899, 19 Aa Rep. 218; 
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§ 142. Or^ generally^ where partnership transac- 
tion hy agreement is transformed into indiyidaal one. — 

And, generally, the partners may, by express agreement, 
transform a partnership transaction into the individual one 
of one of the partners, and upon matters thus separated 
from the partnership affairs an action at law may be main- 
tained.^ 

§ 143. One partner may sae another for breach of part- 
nership agreements. — Aotions at law may also be main- 
tained by one partner against another for a breach of such 
stipulations or agreements in the partnership articles as 
were designed for the protection of the partner complain- 
ing, as upon a breach of an agreement not to sign the firm 
name as an accommodation indorser.' 

§ 144. One partner may sae another for wrongful prac- 
tices resulting in loss. — And the same rule would apply 
where one partner, by fraudulent practices, or by any wrong- 
ful act, in violation of his duty as a partner, should impose 
loss upon his partner, as by giving the firm note without au- 
thority for his private debt.' 

§ 146. One partner may sne another for frand in in- 
ducing partnership. — So an action at law will lie for mis- 
representations or deceit by one partner in inducing another 
to become a partner.* 

§ 146. On matters distinct fk*om partnership one partner 
may sne another. — c. As to matters entirely distinct from 

Ferguson v. Baker (1S89X 110 N. Y. * See Fuller v. Peroival (1S70), ISO 

257, 23 N. E. Bep. 400. Has& 881; CaUdns v. Smith (1872X 

iSee Ryder v. Wiloox OJm\ 103 48 N. T. 614; Boughner v. Black's 

Mass. 24; Purvines v. Champion Adm*r (1886), 88 Ky. 631, 4 Am. St 

(1878), 67 ni. 459; Neil v. Greenleaf Bep. 174 

(1876), 86 Ohio St 667; Emery ▼. 4 See Rioe v. GulTer (1880), 83 N. 

Wilson (1879), 79 N. T. 781 J. Eq. 601 ; Morse ▼. Hutchins (1869X 

> See Stone v. Wendover (1876), 8 102 Ma8& 489; Hale ▼• Wilson (ISTQ^ 

Ma App. 247 ; Vance v. Blair (1849), 113 Ma8& 444 
18 Ohio^ 583, 51 Am. Dea 467. 
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the partnership affairs, one partner may, of course, sue another 
as freely as though in respect to other matters they did not 
sustain the relation of partner.^ 

4. Firm agavMi Firm having Common Partners. 

§ 147. One firm cannot sne another at law if there is a 
common partner. — 4. In the absence of a statute authoriz- 
ing it, one firm cannot maintain an action at law against an- 
other firm if there are partners common to both firms. The 
r death of the common partner will not remove the impedi- 
/ ment as to matters arising before the death, nor will the dis- 
solution of the firm. The nature of the claim is immaterial, 
if it is an obligation in favor of one firm and against the 
other as such. The forum for actions in such cases is the 
court of equity.* 

It is not permitted, it is said in one case,' '^ that one of 
the parties should thus appear both as a plaintiff and de- 
fendant, in effect prosecuting an action against himself, in 
which, if a recovery were to be allowed, it would be in his 
favor and at the same time against himself. I^Tor, at law, 
would the contract or agreement between the two firms hav- 
ing a common member be recognized as creating a legal ob- 
ligation or cause of action* The transaction would be treated 
as an attempt by a party to enter into a contract with him- 
self.* The remedial system of the common law was too in- 
flexible and restricted to enable it to adjust the complex 
rights and obligations of the parties under such circum- 
stances. But in equity the agreements of the members of 
firms so related to each other were treated as obligatory, 
and the fact that one of the parties to the joint contract 

1 See Elder ▼. Hood (1860), 88 DL * Crosby v. Timolat, miprcu 

538; Newsom v. Pitman (1892X98 « Citing Bosanquet v. Wray, 6 

Ala. 626, 12 Sa Rep. 412. Tannt 597; De Tastet v. Shaw, 1 

s See HaU v. Kimball (1895), 77 HL Barn. & Aid. 664^ 669; Leake, Cont 

161; Crosby y. Timolat (1892X 60 439, 440; McFadden ▼. Hunt, 

Minn. 171, 63 N. W. Rep. 626; Bear Watts & S. 468; Price ▼. Spencer, 

cannon ▼. Liebe (1884), 11 Oreg. 443, 7 Phila. 17a 
6 Pao. Rep^ 27a 
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8tood in the posdtion of both an obligor and obligee did not 
stand in the way of affording such relief or remedy as might 
be found to be appropriate and necessary to the ends of 
justice." * 

n. Of AonoNs m Equttt. 

§ 148. Eqnlty the proper tribnnal In partnership mat- 
ters, — The court of equity is the chief and appropriate tri- 
bunal for the settlement of all controversies growing out of 
partnership transactions as such. Its principal function is 
in winding up the partnership affairs and arriving at the re- 
spective interests therein of the partners and creditors, but 
its aid may often be sought in other matters. Thus — 

1. Specific Performance. 

% 149. In what eases granted. — Something of the power 
of the courts of equity to enforce specific performance of 
partnership agreements has been already considered in a 
previous section,' and, as there noticed, the jurisdiction is 
limited by the nature of the case. But such stipulations as 
are capable of specific performance will be enforced, either 
directly or negatively by an injunction against their breach.' 

1 Citing 1 story, Eq. Jur., §§ 679, books and the furnishing of copies 
680; Haven y. Wakefield, 80 lU. thereof (Lingen v. Simpson, 1 
509; Chapman v. Evans, 44 Mi8& Sim onSi£ Stuart, 600); agreements 
118; Calvit's Ex'rs v. Markham, 8 that a third party, and he only, 
How. (Mi8&) 848; Hayes v. Bement, shaU get in debts (Davis v. Amer, 
8Sandf.394 8 Drew. 64; Turner v. Major, 8 
>2lnt6,§81. QifE. 442); agreemento that the 
s In 1 Lindley on Partnership, value of the share of an outgoing 
478, it is said: "The court has en- or a deceased partner sliail be as- 
forced the following agreements certained in a specified way and ^ 
entered into upon or with a Mew taken accordingly (Morris v. Kears- 
to a dissolution, namely: Agree- ley, 2 Y. & C. Ex. 189; Essex v. 
ments not to carry on business Essex, 20 Beav. 442; King v. Chuck, 
within a certain distance or for a 17 Beav. 826); agreements that an 
certain space of time (Whittaker outgoing partner ahaU offer his 
V. Howe, 8 Beavan, 888; Turner v. share to his copartners before seU- 
Biajor, 8 Giffard, 442); agreements ing it to other persons (Homfray 
as to the custody of partnership v. Fothergiil, 1 Eq. 6(17); agree- 
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Tb« caief cojeedoiB vitidi ui» to the exercise of the 
3UWW 30 jrranG speciit: performance in pgutnership cases are 
3biw waiufi iniuan ia the peculiar nataie of the subject 
XhoSk where tiia parpoee is to compd parties to enter into 
"larQiership as agreed, if do time was stipolated for its ood- 
anuaoce. ot what avaO is it to enforce the creation of a 
parcnersaip which the parties may immediatdj dissolret — 
if a Germ of continuance was agreed upon, can the ooort as- 
sume 'Jit Cask of constantly watching the partifls to observe 
whether they an performing their duties as partnersi 

§ 130. Sum BaltjMt.— In one case' in which the qoes- 
tioB aroee^ the coart, in denying the application, said: " It is 
extremely plain that the coart cannot a«8Qme to enforce the 
performance of daily prospective duties, or saperrise or di- 
KCt in advance the coarse or conduct of one who is to eon- 
trol and manage in the interest of a firm in which he is to 
^and as a member, and where, too, the stipulated arrange- 
siwtt as plainly set forth contemplates that his personal skill 
ftad judgment shall he applied and govern according to the 
shifting needs of property and business. No court is oom- 
petent to execute such an arrangement." 

In another case,* inTolving the same qnestion, the court 
said: ^'It is a role in eqnity that the court will not decree 
a specific performance where it has no power to enforce the 
divmv Henoe partnership articles will not be enforced, 
wpiH'i.illy where no time is fixed for its continaance, as 
■Mther party may dissolve it at pleasure. And even where 
a ttiito is fixed it is difficult to see how the decree can be 
eiifotvil. Take this case as an illustration: Is the court to . 
ktH'c ii< hand on the parties for seventeen years and compel 
ttiom ii> carry on this business!" 

lufiilH l'> (imnt ftn annaltjr to * trade secret (Horison t. VoKt, S 

tvn>iii|{ pnrtner uid his widow Hare, Ml)." 

^MlUn V. Holt, 8 K. * J. M; P&ga > Book ▼. Bmlth (1874X » Uob- 

V. Cvt.. 10 Hare, ISS); agreementa 106. 18 Am. B«p. U. 

nut to .liTulg* or make om of a >HoiTis v. Peokham (188S), SI 

^^ Conn. 138; Faiga'a Fitn. Cu. IK 
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§ 161. Same subject, — There may, nowever, be cases in 
which the court will enforce specific performance of an agree- 
ment to form a partnership, notwithstanding that it may 
be immediately dissolved. This will be done, for example, 
where it will secure to a partner the interests in property to 

)ment he is entitled.^ 



tmctions. 

inted, — Injunctions are fre- 
ication of one partner against 
• pending or after a dissolu- 

>r the very purpose often of 

lissolution, injunctions may be 

ission by partners of acts in- 

leir agreement or violating the 

Thus, one partner may be en- 

peding the business; excluding 

itful share in the management 

rith the servants of the firm ; 

of the firm; using partnership 

)ses; engaging in a rival busi- 

-ship transactions beyond the 

g a notice of dissolution before 

3d, and the like.' 

for a dissolution or for an ao- 

issued to restrain one partner 

>perty, creating new liabilities, 

artner may be enjoined from 
)f or wrongfully dealing with 

44 Miss. 203; Van Keoren v. Tren* 
ton Mfg; Ca (1861), 18 N. J. Eq. 
803; LeTine v. Michael (1888), 86 La. 
Ann. 113t 

s See WilMn ▼. Fitohter (1886)^ 11 
N. J. Eq. 71. 
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The chief objections which arise to the exercise of the 
power to grant specific performance in partnership ca^es are 
those which inhere in the peculiar nature of the subject. 
ThuSy where the purpose is to compel parties to enter into 
*)artnership as agreed, if no time was stipulated for its con- 
anuance, of what avail is it to enforce the creation of a 
partnership which the parties may immediately dissolve ? — 
if a term of continuance was agreed upon, can the court as- 
sume the task of constantly watching the parties to observe 
whether they are performing their duties as partners? 

§ 150. Same snbject. — In one case ^ in which the ques- 
tion arose, the court, in denying the application, said : ^' It is 
extremely plain that the court cannot assume to enforce the 
performance of daily prospective duties, or supervise or di- 
rect in advance the course or conduct of one who is to con- 
trol and manage in the interest of a firm in which he is to 
stand as a member, and where, too, the stipulated arrange- 
ment as plainly set forth contemplates that his personal skill 
and judgment shall be applied and govern according to the 
shifting needs of property and business. No court is com- 
petent to execute such an arrangement." 

In another cstse,' involving the same question, the court 
said : *^ It is a rule in equity that the court will not decree 
a specific performance where it has no power to enforce the 
decree. Hence partnership articles will not be enforced, 
especially where no time is fixed for its continuance, as 
either party may dissolve it at pleasure. And even where 
a time is fixed it is difficult to see how the decree can be 
enforced. Take this case as an illustration : Is the court to . 
keep its hand on the parties for seventeen years and compel 
them to carry on this business?" 

ments to grant an annuity to a trade secret (Morlson v. Hoat» 9 
retiring partner and his widow Hare, Ziiy* 
(Aubin T. Holt, 2 E. ft J. 66; Page i Buck t. Smith (1874X 99 Mich. 
y. Cos, 10 Hare, 168); agreements 166, 18 Am. Bep. 81 
not to divulge or make use of a 'Morris t. Peckham (l^^X ^^ 

Conn. 128, Paige's Partn. Gas. 114. 
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§ 161. Same subject. — There may, nowever, be cases in 
which the court will enforce specific performance of an agree- 
ment to form a partnership, notwithstanding that it may 
be immediately dissolved. This will be done, for example, 
where it will secure to a partner the interests in property to 

'eement he is entitled.^ 



hjnnctions. 

ranted. — Injunctions are fre- 
plication of one partner against 
or pending or after a dissolu- 

for the very purpose often of 

dissolution, injunctions may be 
nission by partners of acts in- 
their agreement or violating the 

Thus, one partner may be en- 
ipedingthe business; excluding 
^htful share in the management 
with the servants of the firm; 
s of the firm ; asing partnership 
loses; engaging in a rival busi- 
irship transactions beyond the 
ig a notice of dissolution before 
*ed, and the like.* 
I for a dissolution or for an ao- 

issued to restrain one partner 
operty, creating new liabilities, 

)artner may be enjoined from 
of or wrongfully dealing with 

44 Miss. 203; Van Eeoren t. Treiv 
ton Mfg. Ca (1861X 18 N. J. Eq. 
803; Leyine t. Michael 9888), 85 La. 
Ann. 113t 

sSee Wilaon T.Fitohter (1885)^11 
N. J. Eq. 7t 
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the assets; from holding out the complainant as being still 
a partner; from continuing bnsiness in violation of his agree- 
ment; from using the old firm name in such a way as to 
render former partners liable, and the like.^ 

8. Of Accounting and Dissolution. 

§ 163. In what cases granted. — The most common ground 
for appealing to a court of equity is to secure an accounting 
to determine the interests of partners and creditors, to ad- 
just mutual claims and demands, and to obtain a decree for 
payment and distribution. The jurisdiction of a court of 
equity for these purposes is ample and its power to enforce 
its decrees complete.' Its aid, however, must be sought be- 
fore the claim has become stale, and the complainant's laches 
may bar relief.* 

An ^[.ccounting is usually coupled with a demand for disso- 
lution, and it was formerly the rule that accounting would 
not be granted where it would not be complete and final or 
unless it was coupled with a dissolution ; but the modern au- 
thorities have relaxed this rule, and there are now cases in 
which an accounting alone may be granted. The most im- 
portant of these, according to Mr. Justice Lindley,^ are three: 
!• Where one partner has sought to withhold from his co- 
partner the profit arising from some secret transaction. 
2. Where the partnership is for a term of years still unex- 
pired, and one partner has sought to exclude or expel his 
copartner or to drive him to a dissolution. 3. Where the 
partnership has proved a failure, and the partners are too 
numerous to be made parties to the action, and a limited ao- 

1 See McGowan Ca v. MoGowan Clark y. Gridley (1871), 41 Cal. 110; 

(1672), 22 Ohio St 870; Wilkenson Denver t. Roane (1878), 99 U. a 

y. Tilden (1881), Fed. Rep. 683; SSCL 

Roberta y. McKee (1859), 29 Ga. 'See Bell t. Hudson (1887), 78 

161; Shannon y. Wright (1888), 60 Cal 285, 3 Am. 8t Repi 791, and 

Md. 520; Fletcher y. Vandusen note. 

(1879), 62 Iowa, 44a « 2 lindley on Partnership (Ew- 

* See Bracken y. Kennedy (1842X ell*8 ed.), 49& 
4 ni. 558, Paige's Partn. Caa 170; 
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eonnt will result in jnstice to them all. To these may be 
added the case where the partnership agreements provide for 
periodical accountings or accountings as to distinct trans- 
actions.^ 

In these cases, however, an accounting will not, except in 
pursuance of partnership agreements, be granted of an iso- 
lated portion of what has been dealt with as a complete and 
general whole.* 

The effect of the illegality of the transaction in an action 
for a<)counting has already been referred to.* 

§ 164. Same subject — Who may demand accounting. — 

The application for the accounting may be made by a 
partner ; by an employee who takes a share of profits by 
way of compensation for his services ; by the personal rep- 
resentative of a deceased partner; by the assignee or pur- 
chaser of the interest of a partner; by the purchaser of a 
share upon a sale on execution ; but not usually by a gen- 
eral creditor/ 

4. Of Recevoera. 

§ 166. When will be appointed. — Eeceivers are frequently 
appointed in the settlement of partnership affairs, though 
the appointment is not a matter of course and will not be 
made unless good grounds exist for it. A receiver will not 
usually be appointed except upon dissolution ; but the ap- 
pointment may be made before, if a dissolution is inevitable, 
or if the partnership is insolvent and the assets are being 
wasted or improperly applied; but mere disputes or ill-feel- 

1 See Patterson T. V7are (184e), 10 47N. J. Eq. 669. 31 Aa Bepi207»24 
Ala. 444; VITadley t. Jones (1876X Am. St Bepu 418. 
65 Ga. 82d. «See Bentley t. Harris (1878), 10 

>See Davis t. Dayis (1882), 60 B. L 4H 14 Am. Bepu 696; Freeman 
Miaa 616. y. Freeman (1884X 186 Mass. 260; 

•See an^e,§ 20. See, also^Pfeuffer Gerard ▼. Bates (1888)^ 124 DL 160^ 
y.lCaltb7(1881),64Tez.464,88 Am. 7 Am. St Bepu 860, 16 N. R Rep. 
Beiw 681; Pennington y. Todd (1890), 268; Channony. Stewart (1882^108 

m. 641, Paige's Partn. Ga& 17a 
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ing among the partners is not a safflcient ground.^ It may 
be made also where one partner is insolvent and is wasting 
the assets or breaking up the business.* A receiver may be 
appointed to supersede a surviving partner or a sole manag- 
ing partner if he is acting wrongfully or misusing or misap- 
plying the assets.' One of the partners may be appointed 
receiver if he is otherwise a suitable person. 

§ 166. Powers and duties of receiver. — The receiver is 
an oiBcer of the court and acts under its direction. He 
may be authorized to continue the business long enough to 
permit its being wound up without sacrifice. He has not 
the title to the property, but the right of possession and dis- 
position, and should be given control of all of the assets of 
the firm. He may sue in his own name to collect the debts, 
but he cannot usually be sued without the consent of the 
court, nor can creditors of the firm levy upon the property 
in his possession.^ 

1 See New y. Wright (1870), 44 «See Jackson t. Lahee (1888X114 

Mis& 203, Paige's Partn. Ca& 181. lU. 287, 2 N. K Rep. 172; Morey t. 

'See Shannon y. Wright (1888), Grant (1882X 48 Mich. 826^ 12 N. W. 

SO McL 620; Phmips t. Trezeyant Rep. 202; Henning y. Raymond 

(1872), 67 N. a 87a (1886), 85 Minn. 808, 20 N. W. Repi 

•See Word y. Word (1889)^ 90 182L 
Ala.8L 
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§ 167. In general. — The relation of partnership, as has 
been seen, creates the relation of principal and agent be- 
tween the partners, each partner being at once principal of 
and agent for the others. Courts which have adopted the 
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idea of the distinct entity of the partnership regard each 
partner as agent for the firm, as a colleotiye body, rather 
than as principal for himself and agent for the others. The 
results, however, are not materially different, and it is suffi- 
cient for our purpose to say that the power of each partner 
to bind himself and his partners — or, in other words, to 
bind the firm — rests substantially upon the general prin- 
ciples of agency. 

It will be evident that the power of the partner-agent to 
bind his principal, i. tf., his partners or the firm, presents the 
same two aspects that have been discovered in the law of 
agency, namely : 

(1) The power as between the partner and the firm, ^nd 

(2) The power as between the firm and third persons. 

1. PowsBS AS Between the Pabtnebs Themselves. 

§ 168. As between themselves^ partners may fix powers 

by agreement. — It has been seen that, between the agent 

and the principal, the powers of the agent may be fixed by 

their agreement, and that, as between these parties, the 

agreement so made is usually conclusive, even though, as 

between the principal and third persons, the principal may 

be held liable for the agent's exercise of more extended 

powers. The same rule applies here. The partners may by 

their own agreement determine the powers which shall be 

exercised by each partner, and between themselves this 

agreement, unless expanded or waived, will be conclusive. 

It will also be conclusive as respects third persons who have 

notice of the agreement; but secret limitations upon the 

usual powers of a partner can be no more conclusive upon 

third persons who have no notice of them than are secret 

limitations upon the usual powers of an agent The result 

may be, therefore, as in the case of agency, that a partner 

may, by exceeding secret limitations but acting within the 

usual powers, bind the firm to third persons, and, at the 

110 




FOWEBS OF PABTNBBfl. [§§ 159-161. 

same time, make himself liable to his partners for the loss 
they may sustain by reason of his act.^ 

§ 169. If no powers agreed upon^ usual powers im- 
plied. — If, however, the partners have not expressly agreed 
upon the powers that shall be exercised by each, then they 
must be taken as having impliedly agreed that the usual and 
ordinary powers of partners in similar cases may be exer- 
cised. In this event, the question as between the partners 
will be substantially the same as between the firm and third 
persons, and the question then arises, What are the usual or 
the implied powers of a partner? As this question is, there- 
fore, to be answered in substantially the same way between 
whatever parties it may arise, we will consider it, for both 
purposes, under the head of the implied powers of partners 
as respects third persons. 

H. POWBBS AJB BbTWBKN THE FiRM AND ThIBD PbBSONS. 

§ 160. Of what matters third persons must take no- 
tice. — It was found in the law of Agency that third per- 
sons would not be justified in proceeding blindly upon the 
assumption that an agent really possessed every power which 
he might undertake to exercise ; but that they must investi- 
gate his authority and act in good faith and with reasonable 
prudence. The same principle applies here. Persons deal- 
ing with a partner as such are bound to determine the ex- 
istence of the partnership and to take heed of all limitations 
of which' the nature and extent of the business may give 
notice, as well as of those restrictions which are actually 
brought to their knowledge. 

§ 161. Nature and extent of business to be observed. — 

The nature and scope of the business are therefore to be re- 
garded. It may be limited to a single venture or transac- 
tion, and in such a case limitations similar to those imposed 

iSee LeaTitt v. Peck (1810X 8 Yanoe V. Blair (1849), 18 Ohio^ 682^ 
Conn. 126^ 8 Am. Dec. 167; Stone 61 Am. Dea 407. 
▼. Wendover (1876), 2 Ma Appi 247; 
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by a special agency must be observed. It may be confined 
to a single line of business, and in such a case the implied 
authority must be limited by the usages of that business^ 
unless the partners have, by their words or conduct, given 
it a wider scope. It may be a business of a particular kind, 
as in the case of a professional partnership, in respect of 
which the law recognizes but limited powers. Of all such 
facts third persons must take notice, and must be bound by 
the legal conclusions to be drawn from them.^ 

§ 162. Same subject — Distinction between trading and 
non-trading firms. — Perhaps the most important distinc- 
tion to be observed as to the nature of the partnership busi- 
ness is that drawn between trading and non-trading firms. 
'* The test of the character of the partnership," it is said in 
a recent case, ^ is buying and selling. If it buys and sells, 
it is commercial or trading. If it does not buy or sell, it is 
one of employment or occupation." By this is meant^ of 
course, buying and selling as a business, and not as a mere 
incident to some other business or occupation. The distinc- 
tion is an important one ; for, as can readily be seen, and as 
will be more fully observed hereafter, much greater powers 
may properly be regarded as incident to a commercial or 
trading business than to one for the exercise of a profession 

1 Where a partnerahip is limited nen themaelyes if such peraons, at 

to a xMirticular trade or business, the time of the dealing, knew the 

one partner cannot bind his co- nature of such agreement^ or had 

partner by any contract not relat- knowledge of such facts and cir- 

ing to such trade or business, and cumstances relating thereto as 

third persons wiU be presumed to would lead a man of common pro- , 

have knowledge of the limited dence to make inquiry about them, 

nature of the partnership from cir- Bromley ▼. Elliott (1859), 88 N. EL 

cumstances connected with the 287, 75 Am. Dea 182. To same ef- 

business of the firm. Livingston feet: Baxter v. Rollins (1894X 90 

V. Roosevelt (1809), 4 Johna (N. Y.) Iowa, 217, 67 N. W. Rep. 83a See, 

251, 4 Am. Dea 278» 1 Am. Lead, also, Wilson v. Riohards (1881), 28 

Gaa, pu507and note. Persons deal- Minn. 887; Cargill t. Corby (1852),. 

ing with partners are bound by 15 Ma 425. 
the agreement between the part- 
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or occupation merely. Of this distinction and its legal con- 
sequences third persons are bound to take notice.^ 

In dealing with this question in a recent case,' the court, 
speaking of a farming partnership, said: "The pkrtnership 
in this case is not a trading or commercial one, which is gen- 
erally governed as to its scope of authority by the rules of 
the law-merchant, of which the courts take judicial cogni- 
zance. The principle governing a non-trading partnership 
is well settled. There are three classes of cases where each 
partner connected with such associations may lawfully bind 
the firm ; the burden, in each case, being on the plaintiff to 
prove the facts by which such authority is sstabllshed, or 
from which it may be implied : (1) Where he has express 
authority to do so; (2) where the contract made, or thing 
done, is necessary in order to carry on the business of the 
partnership; and (3) where it is usually or customai?iy inci- 
dent to other partnerships of like nature." 

§ 163. Same subject — The power of a partner to im- 
pose restrictions by dissent. — The limitations upon the 
implied powers of one partner may also be increased in cer- 
tain cases by his copartner's dissenting to be bound by his 
contemplated acts. One partner cannot by secret dissent 
impose limitations upon his partner's power to bind the firm 
to third persons ; neither can one partner by an open and 
communicated dissent, without a dissolution, deprive hit 
partner of those powers which the partnership articles con 
fer upon him; nor can he by such dissent impose upon third 
persons additional burdens or responsibilities, as, for example, 
to take away a debtor's right to pay to either partner; bul 
as to the future exercise of implied powers, one of two part 
ners may, by giving notice to third persons, prevent his being 

> See Lee y. First National Bank Cona 83, 66 Am. Rep. 68; Smith y. 
(1890)^ 46 Kan. 8, 36 Paa Rep. 196, Sloan (1876), 87 Wi& 286, 19 Am. 
11 L. R. A. 288; Winship v. Bank Rep. 767. 

of United States (1881), 6 Peters ^ViToodrafP t. Soaife (1887), 88 
(U. a), 629; Pease y. Ck>le (1886), 68 Ala. 162. 
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bonnd by the contemplated act of his partner.^ WhetL er the 
same rule applies where there are more than two partners 
will be hereafter considered.* 

§ 164. Of the partner as the agent of the Arm. — Ap- 
plying these^ considerations, the general mle may be said to 
be that each partner is the agent of the firm with implied 
powers to bind the partnership in all matters falling within 
the general and nsnal scope of the business as actually con- 
ducted ; and that third persons dealing with one partner as 
such agent will be protected if they act in good faith, with 
reasonable prudence, and with no notice of any other limita- 
tions than those which the nature of the business as ostensibly 
carried on may aflford. 

Greater power may, of course, be conferred by the express 
or implied consent of the partners previously given, or by 
their subsequent ratification ; but the rule stated refers to the 
authority to be implied from the nature of the business and 
the method of transacting it. 

§ 165. Partner has no implied power ontside ot scope 
of bnsiness. — The first and most obvious limitation imposed 
by this rule is, that one partner has no implied power to 
bind the firm in any matter outside of the scope of the busi- 
ness as ostensibly carried on. Thus, as a few of many simi- 
lar illustrations, it is not within the scope of the business of 
a firm of lumber manufacturers to subscribe for stock in a 
plank-road company ; nor of a firm of millers, or planters and 
farmers, to carry on a grocery store ; nor of an iron furnace 
partnership to buy a distillery ; nor of a printing firm to 
undertake to sell pianos; nor of a firm of millers and grain 
dealers to speculate in futures ; nor of a trading partnership 

iSee Leavitt t. Peck (1810), 8 y. Bernheim (1877\ 76 N. a 189; 
Conn. 125, 8 Am. Dea 157; Monroe Johnston ▼. Dutton (1855), 37 Ala. 
T. Conner (1888X 15 Me. 178. 82 Am. 245; V^ipperman y. Stacy (1891), 80 
Dec, 148; Noyes v. New Hayen R Win ai5 50 N W. Eeix 880. 
R Ca (1861), 80 Conn. 1; Johnson ^Qeepoat, % 18V. 
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to oollect accounts for others, or buy land for speculation.^ 
Other illustrations will be given under special heads. 

§ 166. What meant by scope.— What is meant by the 
scope of the business is not capable of exact definition, but, 
in general, it means the limits commonly and usually fixed 
to a similar business at that time and place, and reasonably 
necessary to enable that business to be carried on. The 
usages of those engaged in the same business at the same 
time and place are therefore material to be observed as indi- 
cating not only what the partners themselves but third per- 
sons must have contemplated as falling properly within its 
purpose. The previous practice and conduct of the particular 
firm may also be of weight as indicating what the partners 
have determined to be authorized. Necessity alone is not 
enough, nor is the fact that benefit may have resulted from 
the act ; it must fall within the usages of such a business, or 
at least within the usages of the particular business. 

Scope is usually, perhaps, a question of fact to be deter> 
mined by evidence of the circumstances,' but there are many 
cases in which the courts may determine, as matter of law, 
that a given act is not within the scope of a particular busi- 
ness.' 

§ 167. Extending original scope by subsequent con* 
duct. — The scope originally fixed by the partners for the 
conduct of their business may be subsequently enlarged with 
their consent. This consent may be given consciously and 
expressly, or it may be given, perhaps unconsciously, by ac- 
quiescence or implication. As the scope of the business is 



iSee Barnard y. Plank-road Cc^ 59 Misa 216; Brooks v. Hamilton 

(1859), 6 Mich. 274; Banner Tobacco (1821), 10 Mart (La.) 288, 18 Am. 

Ckx y. Jenison (1882;, 48 Mich. 459; Dea 82a 

Irwin y. V^Tilliar (1883),' 110 U, S. «See London Savings Society v 

499; Boardman y. Adams (1857), 6 Sayings Bank (1860), 86 Pa. St 498 

Iowa, 224^ Paige's Partn. Caa 120; 78 Am. Dea 890. 

Humes y. O'Brjan (1883), 74 Ala. * See Banner Tobacco Ca y. Jenl- 

64; WaUer y. Keyes (1834), 6 Vt son (1882), 48 Mioh. 459, 12 N. Vf, 

'357: Pickels y. McPherson (1881), Bepi 656. 
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extended, the range of the implied powers oi the partners 
extends acoordingly. As was said in one case ^ in. which a 
firm of printers had gradually added piano selling to their 
business, "Where a partnership firm, embarked in a partic- 
ular business to which their engagements are confined, and 
to which alone their partnership contracts extend, by mut- 
ual agreement enlarge the sphere of their operations and in- 
clude another branch of business, the power of each partner 
to bind the firm by his contracts is co-extensive with the 
whole business of the partnership; and the acts of each 
member are as binding on the firm in the new branch of 
business in which they are engaged as they are in the forme? 
regular and ordinary business." 

§ 168. Consideration of particular powers. — It is obv>> 
ously impossible to enumerate all of the powers which maj 
or may not fall within the scope of a particular partnership ; 
but the question of the existence of several has so frequently 
arisen that they may be grouped together as further illus 
trations of the subject. Thus — 

g 169. Admissions.-— The statements, representa 

tions and admissions of one partner are not admissible 
against another, unless he has in some way assented to them, 
either to prove the partnership or to prove that a given 
transaction was a partnership transaction; but if the exist 
ence of the partnership has been established by other evi> 
dence, then the admissions of one partner made during the 
continuance of the partnership, while engaged in the trans 
action of the partnership business and in reference to part 
nership affairs, are admissible against the firm. One partne) 
cannot, however, by his admissions or declarations alone, de 
prive his partners of their interests in the firm property.' 

iBoardman t. Adams (1S57), 6 Am. Dec. 58; Qriswold t. HaveD 
Iowa, 224, Paige's Partn. Gas. 120. (1862), 25 N. T. 595, 82 Am. Dec. 

> See Drumrightv.Philpot (1854), 880; V^illiams y. Lewis (1888). 115 
16 (te.48i 60 Am.Dea 788; Bui^ Ind. 45, 17 N. H Rep. 262^ 7 Ain. St 
gan V. LyeU (1851X 2 Mioh. 102, 55 Rep. 403; Strong y. Smith (1892), 62 
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Where it is desired to prove by one partner either the ex- 
istence of the partnership or who were the partners com- 
posing ity he shoald be called as a witness. While his extra- 
judicial admissions are not admissible, his testimam/ on th< 
trial is competent.^ 

§ 170. Appointing agents. — Each partner has im- 
plied authority to employ such agents and servants as the 
proper transaction of the partnership may require.* 

The firm may act as agent. Where the partners are ap- 
pointed as individuals, all must ordinarily unite in executing 
the authority ; but where the firm is the agent, any partner 
has implied power to execute the authority alone.* 

§ 171. Arbitration. — One partner has no implied 

power to submit controverted partnership matters to arbitra- 
tion. This is the prevailing rule whether the agreement to 
submit is under seal or not, though in a few states an un- 
sealed agreement by one partner has been held binding. 
The power may, of course, be conferred by the consent of 
the other partners.^ 

§ 172. Assignments for er editors. — By the weight 

of authority it is settled, as a general rule, that one partner 
has no implied power to make a general assignment of the 
partnership property for the benefit of partnership credit- 
ors, though it will be valid if the other partners previously 
consent, either expressly or impliedly, or subsequently ratify 

ComL 89, 35 AtL Rep. 895; First 87 Minn. 101, 88 N. W. Repu 818, 5 

Nat Bank y. Conway (1886X 67 Am. St. Repu 837; Frost t. Erath 

Wi& 210, 80 N. W. Bepi 215. Cattle Co. (1891), 81 Tez. 505^ 17 

1 See First Nat Bank y. Conway, a W. Rep. 52, 26 Am. St Repu 831. 
mipra, ^See Fanoher y. Furnace Ca 

'See Mead y. Shepard OSm), 54 (1886), 80 AUl 481, 8 Sa Rep. 208; 

Barb. (N. T.) 474; Sweeney y. Walker y. Bean (1886), 84 &Iinn. 

Neely (1884)^ 58 Mich. 431; Haryey 437, 30 N. W. Bep^ 383; Gtoy y. 

y. MoAdams (1875), 83 Mioh. 472; Waltman a879), 89 Pa. St 458; 

Carley y. Jenkins (1874), 46 V 1 731. Dayis y. Berger (1884X 04 Mioh. 

• See Deakiny. Underwood (1887), 662^ 30 N. W. Repi 03a 
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it To this general rale one exception is made: that if the 
other partners have absconded or are absent so that they 
cannot be consulted, or are otherwise incapable of assenting 
or dissenting, then one partner may make such an assign- 
ment without their consent^ 

§ 173. Attorneys. — One partner has implied author- 
ity to employ attorneys to appear and represent the firm in 
suits to which the firm is a party.* 

§ 174. Bills and notes. — The implied power of one 

partner to bind the firm upon negotiable paper depends 
largely upon the trading or non-trading character of the 
firm. 

1. In the case of a tracUngfirmy each partner has implied 
authority to bind the firm by making, accepting or indors- 
ing, in its name, and in the course of its business, a bill or 
note for partnership purposes; and negotiable paper exe- 
cuted in the firm name by one partner in a trading firm will, 
pri/ma faciei be presumed to bind the firm. But if the bill 
or note was not for partnership purposes, but was really in 
fraud of the firm — as if it were given, without the othei 
partners' consent, for the individual debt or purposes of one 
partner, — it would not bind the firm in the hands of the 
original payee or of any other person who had notice of this 
fact, or who did not pay value for it. In the hands of a 
honafide holder for value without notice, however, it would 
be binding upon the firm, and the latter would have re- 
course against the partner giving it. The original payee of 
paper given for the individual debt of the partner, or any 
other holder having notice of that fact, can only recover of 

1 See Loeb t. Pierpoint (188ax 68 iams y. Frost (1880), 27 Minn. 865, 

Iowa, 469, 48 Am. Bepu 122; Sha^ Paige's Fftrtn. Ca& 126; Hm t. 

tuck Y. Chandler (1889), 40 Kan. Postley (1898), 90 Va. 200, 17 a E. 

516, 10 Am. 8t Rep. 227; SuUiYan Bepu 946; Mayer y. Bernstein (1891), 

Y. Smith (1884), 15 Neb. 476, 48 69 Mi8& 17. 

Am. Repu 854; Rumery y. McGol* >See Wheatley y. Tutt (1867), 4 

looh (1882), 54 Wia. 566; Stein y. Kan. 240; Charles v. Eshleman 

La Dow (1868), 18 Minn. 412; WiU- (1879), 5 CoL 107. 
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the firm by showing afBrmatively that the other partners 
previously aathorized or subsequently ratified its execution.^ 
2. In the case of a n&n-tradmg firmj however, one partner 
has, by the weight of authority, no implied power to bind 
the firm by making, accepting or indorsing negotiable paper, 
even though it was done in the scope of the partnership busi- 
ness and for its benefit. In such partnerships the power to 
make negotiable paper can only exist by virtue of the con- 
sent of the partners, the necessity of the case, or usage in 
that or similar firms. Such paper is therefore unenforceable 
not only in the hands of the original payee, but also of a 
honafide holder for value, because the nature of the business 
is notice to every one of the limited powers of the partners. 
A fortiori could neither the original payee nor a honafde 
holder recover if the paper were given for the individual 
debt of a partner. To enal)le any person to recover, there- 
fore, upon negotiable paper given by a partner in a non- 
trading firm, the plaintiff must be prepared to show either 
such consent of the other partners, such necessity, or such 
usage as will take the case out of the general rule.' 

1 See Bedlon ▼. Churohm (18S2), y. Durjee (1879), 17 Fla. Ill, 85 Am. 

78 M& 146, 40 Am. Rep. 845; Me- Rep. 89; Harris y. Baltimore (1890), 

ohanics' Iii& Ckx y. Richardson 78 Md. 22, 25 Am. St Rep. 565, 8 U 

(1881X 88 La. Ann. 1308, 89 Am. R. A. 677. 

Rep. 290; Sherwood y. Snow (1877), This rule has been applied to 

46 Iowa, 481, 26 Am. Rep. 155; partnerships carrying on the real 

Howze y. Patterson (1875), 58 Ala. estate, loan and insurance business, 

205, 25 Am. Rep. 607; Walsh y. Lee y. First National Bank, mipra; 

Lennon (1881), 96 UL 27, 88 Am. Deardorf y. Thaoher, 78 Ma 128, 

Rep. 75. 47 Am. Rep. 95; milling, Lanier y. 

s See Pease y. Cole (1885X 53 Ck3nn. McCabe, 2 FUu 82, 48 Am. Dea 178; 

58, 55 Am. Rep. 58; Smith y. Sloan water- works, Broughton y. Man- 

(1875), 87 Wi& 285, 19 Am. Rep. 757; Chester Water-works, 8 Bam. & 

Pooleyy. Whitmore (1878), 10 Heisk. Aid. 1 ; gas works, Bramah y. Rob- 

(Tenn.) 629, 27 Am. Rep. 788; Judge erts, 8 Bing; N. Ca& 963; printing 

y. BrasweU (1875), 18 Bush (Ky.), and publishing,Pooleyy. Whitmore, 

67, 26 Am. Repu 185; Lee y. First 9upra; Bays t. Conner, 105 Ind. 

National Bank (1890), 45 Ean. 8, 11 415; planting, Prinoe y. Crawford, 

U R A. 288; Leyi y. Latham (1884X 50 Miss. 844; fanning, Qreenslade 

15 Neb. 509, 48 Am. Rep. 861; Friend y. Dower, 7 Bam. ft Cr. 685; Walker 
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§§ 175, 176.] LAW OF PABTNSBSHIP. 

§175. Borrowing money. — The power to borrow 

money rests npon substantially the same considerations as 
/ the power to execute negotiable paper, and is usually exer^ 
cised with it. In a trading firm the power impUedly exists 
for partnership purposes,^ but not, it is said, in a non-trading 
firm.* In the latter case it can be justified only by prior 
authority, necessity or subsequent ratification. If the bor- 
rowing was authorized, the firm is bound though the partner 
misappropriates the money. 

§ 176. Buying. — The distinction between trading 

and non-trading firms is material, but not conclusive as to 
the implied power to buy. In the casA of the trading firm, 
whose business it is, in whole or in part, to buy goods for 
use or sale, the power of each partner to buy such goods 
must clearly be implied. It must also be implied in the 
case of a non-trading firm if the purchase is within the scope 
/ of the business as actually ccpduoted.' 

w. Walker (1894), 66 Vt 285, 29 AtL (1881), 98 DL 27, 88 Am. Repi 75; 
Bepi 146; keeping a tavern, Cooke Sherwood t. Snow (1877), 46 Iowa, 
V. Branch Bank, 8 Ala. 175; car-y- 481, 26 Am. Rep. 155; Harris ▼. Bal- 
ing on a theater. Pease t. Cole, timore (1890), 78 Md. 22, 25 Am. St 
supra; operating a threshinj< ma- Rep. 565, SURA. 677; Gilchrist 
chine, Horn t. City Bank. 82 Kan. v. Brande (1888), 58 Wi& 184; Col- 
518; keeping livery-stable, Levi v. ler v. Porter (1891), 88 Mich. 549, 50 
Latham, supra; carrying on a laun- N. W. Rep. 658b 
dry, Neale v. Turton, 4 Bing. 149; SButseeHoskinsonv.Eliot(1869X 
digging tunnels. Gray v. Ward, 18 62 Pa. St 898; Leffler v. Rice (1878), 
111. 82; practicing law. Friend v. 44 Ind. lOa 

Duryee, supra; or medicine, Cros- 'See Bond ▼. Gibson (1808), 1 

thwait V. Ross, 1 Humph. (Tenn.) Camp. 185, Ames' Cas. on Partn. 

28, 84 Am. Dea 618; sawing lum- 537, and note; Lynch v. Thompson 

ber. Bowling v. National Bank (1888), 61 Misa 854; StiUman v. 

(1891), 145 U. a 512, 86 L. ed. 795, Harvey (1879), 47 Conn. 27; John- 

* 12 Supi Ct Rep. 928; buUding, ston v. Trask (1889), 116 N. Y. 186^ 

Sniveley v. Matheson (1895), 12 22 N. E. Rep. 877, 15 Am. St Rep^ 

Wash. 88, 40 Pac. Rep 62a 894 5 L. R A. 630; Porter v. Curry 

>See RothweU v. Humphreys (1869), 50 IlL 819, 99 Am. Dea 520; 

(1795X 1 Esp. 406, Ames' Cas. on Davis v. Cook (1879), 14 Nev. 265: 

Partn. 685, and note; Howze v. Kenney ▼» Altvator (1874)^ 77 Pa. 

Ffeitterson (1875), 58 Ala. 205, 25 St 81 
Am. Rep. 607; Walsh v. Lennon 
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The purchase may be on credit, and may be of either real 
or personal property within the limits stated. 

If the power exists, the firm is none the less bound because 
the partner buying subsequently misapplied the goods. 

An unauthorized purchase may, of course, be ratified by 
the other partners. 

§177. Collecting and reeeiying payment. — Every 

partner in a firm, whether trading or non-trading, has im- 
plied authority to receive payment of debts and other obli- 
gations due to the firm, and to give receipts or discbarges 
t2ierefor.^ He may take a bill or note in payment,' though 
he cannot ordinarily take goods unless that is customary,* 
and, of course, he cannot accept his own outstanding note in 
payment, or offset the firm debt against one of his own, or 
accept goods for himself in payment of the debt due to the 
firm.* 

§ 178. Compromising debts. — A partner's power to 

bind the firm by the compromise of a debt due to it is fre- 
quently laid down in general terms, but it is certainly not 
without limitation, and must, at least, be exercised without 
fraud or collusion, in good faith and with reasonable pru- 
dence.* 

§ 179. Confessing Judgment. — One partner has no 

implied power to confess judgment or to give a >. arrant of 

1 Allen ▼. Farrington (1855), 2 (III), 148, 12 Am. Dea 151 : Warder 

Sneed (Tenn.), 526; Major T.Hawkes t. Newdigate (1851), 11 R Mon. 

<1850), 12 in. 2»8; Prentice ▼. EUiott (Ky.) 174, 62 Am. Dec. 566; FarweU 

{1SSS\ 72 Ga. 154; Salmon t. Davis ▼. St Paul Trust Ckx (1891), 45 Minn. 

<1812), 4 Binn. (Pa.) 875, 5 Am. Dea 495, 48 N. W. Rep. 826, 22 Am. St 

410; Moist's Appeal (1873), 74 Pa. Bepi 742. 
St 166. *See 1 Idndley on Partnership, 

SHeartt ▼. Walsh (1874), 75 DL 186; Pierson ▼. Hooker (1808), 8 

20a Johns. (N. Y.) 68, 8 Am. Dea 467; 

<Lee ▼. Hamilton (1854), 12 Tex. Noyes t. Railroad Ca (1861), 80 

4ia Conn. 1; Hawn ▼. Land Ca (ISBTj, 

*Oregg ▼. James (1825)b Breese 74 CaL 418, 16 Faa Rep. 196. 
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§§ 180, 181.] UlW of PABTNBBfiHIP. 

attorney to confess judgment against the firm upon a debt 
' due by it, thoagb the judgment may be valid against the 
partner as an individual.' 

§ 180. Deeds and instruments under seal. — It is a 

general rule that one partner has no implied authority to 
y bind the firm by deed, bond, mortgage or other instrument 
. under seal; though the partner executing it may thereby 

^ bind himself in many cases, either upon the instrument itself 

or upon an implied warranty of authority. To sustain such 
instruments against the firm, when executed by a single 
partner, the previous authorization or subsequent ratifica- 
tion by the firm must be shown.* Contrary to the rule 
usually applicable in such cases, this authorization or ratifica- 
t tion may be effected by paroL* 

A release of a firm obligation is an exception to this rule 
forbidding the execution of sealed instruments ; and in any 
case an act unnecessarily done under seal may, if otherwise 
valid, be sustained by the rejection of the seal as surplusage.^ 

§ 181. Hiring property. — One partner has implied 

power to bind the firm by contracts for the hiring of such 
property as the usual prosecution of the firm business re- 
quires. Thus, for example, one partner may bind the firm 
by a contract for the lease of premises on which to carry on 

1 S^e Hier'T. Kaufman (18—), 184 26 Yt 154, 60 Am. Dea 803; Rus- 

UL 315, 26 N. E. Rep. 217; North ▼. seU ▼. Annable (1871), 109 Ma8& 72, 

Mudge (1862), 18 Iowa, 496^ 81 Am. 12 Am. Rep. 665; Hull ▼. Young 

Dec 441; Morgan v. Riohardson (1880), 80 a Q 121, 8 L. R. A. 521. 

(1852), 16 Ma 409, 57 Am. Dea 285; < Tischler ▼. Kurtz (1895), 86 Fla. 

Soper ▼. Fry (1877X 87 Mioh. 286. 828, 17 Sa Rep. 661. 

In Pennsylvania, see Boyd ▼. « Edwards v. Dillon (1893), 147 HL 

Thompson (1898X 158 Pa. St 78, 26 14, 85 N. E. Rep. 185^ 87 Am. St 

AtL Rep. 769, 84 Am. St Repi 685. Rep^ 199; Hocking ▼. Hamilton 

In Virginia, see Alexander ▼. Alex- (1893), 158 Pa. St 107, 27 AtL Rep. 

ander, 85 Ya. 853; and in Louisiana, 886; Price ▼. Alexander (1850), 2 

see Wilmot t. The Ouachita Belle^ Greene (Iowa), 427, 52 Am. Dea 526; 

82 L& Ann. 607. Skinner ▼. Dayton (1823), 19 Johna 

■McDonald t. Eggleston (1808)^ (N. Y.) 518, 10 Aul Dea 28a 
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POWERS OF PARTNERS. [§§ 182, 183. 

the business of the firm,^ or for the hiring of horses neces- 
sary for the conduct of the partnership affairs.' 

§ 182. Insarance. — One partner has implied power 

to bind the firm by contracts for the insurance of the part- 
nership property.' In case of loss, his power extends to the 
settlement of the loss with the insurance company.* He 
may also bind the firm by consenting to the cancellation or 
surrender of a policy.* 

§ 183. Mortgages and pledges. — The power of one 

partner to pledge or mortgage the personal property of the 
firm to secure money borrowed seems to be co-extensive 
with the power to borrow. In respect of mortgages and 
pledges to secure partnership indebtedness, the authorities 
are not in harmony, but the prevailing rule is that one part- 
ner has the implied power to mortgage, certainly part, and 
usually all, of the property of the firm kept for sale, to se- 
cure the payment of the firm debts. As to that not kept 
for sale, the power to mortgage it all would seem to be sub- 
ject to the same limitations as the power .to assign for the 
benefit of creditors.' 

But one partner has, of course, no implied power to pledge 
or mortgage the partnership property to secure his own pri- 

1 Seaman V. Aschenuan (1888), 57 875; Donald v. Hewitt (1859), 88 

Wis. 647, 15 N. W. Rep. 788; Still- Ala. 58^ 73 Am. Dea 481; Robards 

man v. Harvey (1879), 47 Conn. 26; v. Waterman (1893), 96 Mich, 238, 

Smith V. Cisson (1867), 1 Ck)la 29. 55 N. W. Rep. 662; Hage v. Camp- 

» Sweet V. Wood (1898), 18 R. L beU (1891), 78 Wia 572, 47 N. W. 

886, 28 AtL Rep. 885. Rep^ 179, 28 Am. St Rep. 422; Cit- 

^ Hooper v, Luflby (1814), 4 Camp, izens' Nat Bank v. Johnson (1890), 

M; Peoria Ins. Ca v. HaU (1864), 79 Iowa, 290, 44 N. W. Rep. 551; 

12 Midi. 202. McCarthy v. Seisler (1891), 180 Ind. 

♦Brown v. Hartford Ins. Ca 68, 29 N. K Rep. 407; Phillips v. 

(1875), 117 Mass. 479. Furniture Ca (1890), 86 Ga. 699, 18 

» Hillock V. Traders* Ina Ca a E. Rep. 19; Horton v. Bloedom 

0884), 54 Mich. 581, 20 N. W. Rep. (1898), 87 Neb. 666, 56 N. W. Rep. 

571. 821 ; Letts-Fletcher Ca v. McMaster 

8 See Tapley ▼. Butterfield (1840), (ifelX 83 Iowa, 449, 49 N. W. Rep. 

1 Meta (Mass.) 515, 35 Am. Dea 1085. 
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vate debts, and <^ this the party taking it presumptively has 
knowledge.* 

§ 184, Notice, — Notice to or knowledge of one part- 
ner in relation to partnership matters is, in general, notice 
to or knowledge of the firm.' Although not all of the ques- 
tions have arisen in partnership cases, the rules applicable 
in agency would doubtless apply, i. «., that the notice or 
knowledge must have been acquired in relation to the part- 
nership business and either during the partnership or so 
soon before its creation that the partner receiving the notice 
then remembered or must be presumed to have remembered 
it.* The exceptions to the general rule would also doubt- 
less apply here if the partner were really acting adversely 
or were colluding with the party claiming the benefit of the 
notice, to defraud the firm.^ 

§ 186. Payments. — Each partner has implied power 

to pay the firm debts out of the firm funds; and he may sell 
or transfer the firm property in payment of firm debts under 
the same conditions that he might pledge or mortgage it for 
the purpose of securing their payment.' He has no implied 
authority, of course, to pay his private debt with partnership 
funds, and cannot transfer partnership property in satisfac- 
tion of such a debt.* 

§ 186. Sales. — Each partner has implied authority 

to sell, assign or dispose of, in the regular course of business, 

1 See 01ipl)ant v. Markham (1891), (1818), 1 Maule & SeL 255; Ex parte 

79 Tex. 643, 15 a W. Rep. 569, 23 Heaton, Buck, 886. 

AnL St. Rep. d6a •See Ullmau ▼. Myriok (1890), « B 

'See Tucker ▼. Ck>le (1882), 54 Ala. 532, 8 Sa Rep. 410; Johnson v. 

Wia 589; Holton v. McPike (1881)» Robinson (1887), 68 Tex. 899, 4 a W. 

27 Kan. 286; Herbert T.Odlin (1860), Rep. 625; Hanchett ▼. Gardner 

40 N. H. 267; Rowland v. Davis (1891), 188 III 571, 28 N. E. Rep. 78a 

(1879), 40 Mich. 546. ^See Cannon ▼. Llndsey (1887), 

<See Mechem on Agency, §§ 718- 85 Ala. 198» 8 Sa Rep. 676, 7 Am. 

728. ^ St Rep. 88; Janney ▼. Springer 

«8ee Bignold ▼. Waterhouse (1889), 78 Iowa, 617, 48 N. W. Rep. 

461, 16 Am. St Rep. 46a 
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POWERS OF PARTNERS [§ 1^7. 

SO much of the partnership property as is designed for sale, 
even though it be the whole property of the firm, and may 
pass the entire title to it. He may also sell or transfer, in 
the course of the business, choses in action and other intan- 
gible property of the firm, such as its accounts and bills 
receivable, patent-rights, and the like. And upon the sale 
he may give such warranties of title or quality, or may make 
such incidental contracts in relation thereto, as are usually 
made in like cases.^ 

The implied power of one partner to sell the entire prop- 
erty of the firm is, by the weight of authority, liraited to 
^at kept for sale, and does not include the power to sell that 
k^pt-foinSte purposes of carrying on the business.^ 

§ 187. Suits at law. — "A partner may sue in the 

name of himself and copartners without their consent," says 
Mr. Justice Lindley7~**^bt[fif Ee su6S' against their consent 
he must indemnify them against the costs. So one partner 
may defend an action brought against the firm, indemnify- 
ing the firm against the consequences of so doing if he acts 
against the will of the other partners." If the firm is sued, 
one partner may employ an attorney who may enter the 
appearance of the firm as such, though probably not of the 
other partners as individuals.^ 

for trespasses and other similar acts committed by one 
partner in attempting to enforce partnership demands by 
legal process, the firm will ordinarily be liable.* Even for 

1 See EUis v. AUen (1886), 80 Ala. ell's 2d Am. ed.), 271. See, also, 
515,2SaRep.676;Critesv.W^ilkin- Kuhn v. Weil (1880), 73 Mo. 213; 
son (1884), 05 Cal. 559, 4 Pac. Rep. Ward v. Barber, 1 E. D. Smith (N. 
567; First Nat. Bank v. Freeman Y.), 423. 

(1882), 47 Mich. 408; Schneider v, *See Phelps v. Brewer (1852), 9 

Sansom (1884), 62 Tex. 201. Cush. (Mas&) 890, 57 Am. Dec. 56; 

2 See Lowmau v. Sheets (1890), Haslet v. Street (1823), 2 McCord 
124 Ind. 417, 24 N. E. Rep. 851, 7 L. (S. C), 810, 18 Am, Dec. 724, and 
R.A.784; Wilcox V. Jackson (1884), note; HaU v. Lanning (1875), 91 
7 Cola 521, 4 Pac Rep. 966; Cay ton U. S. 160, 28 L. ed. 271; Bennett v. 
▼. Hardy (1858), 27 Mo. 536. Stickney (1845), 17 Vt. 531. 

• 1 Idndley on Partnership (Ew- * See Harvey v. Adams (1875), 32 
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§§ 188, 189.] LAW OF PABTNBBaHIP. 

the malicious acts of one partner, the others may be liable 
if they co-operate in them or subsequently ratify them; 
though one partner is not liable for a malicious prosecution 
carried on by his partner if be did not know of it or con- 
sent to it^ and no benefit resulted to the firm.^ 

§ 188. Suretyship and guaranty. — One partner 

may bind the firm upon a contract of suretyship or guar- 
anty for the partnership purposes and within the scope of 
its business;' but he has no implied authority to bind the 
firm by contracts of guaranty or suretyship either for him- 
self individually or for strangers to the firm.' 

Where the indorsement of the firm name appears as such 
upon what is clearly the individual note of the partner, it 
is evidence of itself that the firm name is used for his ac- 
commodation, and the firm cannot be held unless it author- 
ized it; but where the instrument does not disclose that it is 
the individual obligation of one partner, as where the note 
of the partner is made to the firm and indorsed in its name 
by that partner for his own benefit, a bonafde holder igno- 
rant of the fraud can recover.^ 

§ 189. Of the powers of a majority. — The extent to 
which a majority of the partners may control the partner- 
ship affairs is not definitely settled by the authorities. It 
is clear, however, that a majority cannot, against the dissent 
^^ of the minority, change the essential nature or extent of the 
partnership business as originally agreed upon, as to alter 

Mich. 472; Rolfe ▼. Dudley (1S85), St Rep. S86; Andrews ▼. Planters' 

6S Mich. 208, 24 N. W. Beix S57; Bank (1846), 7 Smedes ft Mar. (Miss.) 

Kuhn V. Well, tupra, 102» 45 Am. Dea 800; New York, 

iRosecrans ▼. Barker (1885), 115 etc. Ins. Ckx ▼. Bennett (1825), 6 

lU. 881, 56 Am. Rep. 169. Conn. 574, 18 Am. Dec. 109, and 

' See First National Bank ▼. Cai^ note, 

penter (1875), 41 Iowa, 518; Jordan «See Redlon ▼. ChurchiU (1882), 

▼. Miller (1881), 75 Va. 442; WUkins 78 Me. 146, 40 Am. Rep^ 846; Sher- 

V. Pearce (1848), 5 Denio (N. Y.), 54t wood v. Snow (1877), 46 Iowa, 481, 

*See Clarke ▼. WaUace (1891), 1 26 Am. Rep^ 155; Atlas Nat Bank 

N.D. 404,48 N.W.RepL 889,26 Am. t. Saverjr (1879), 127 Mass. 7& 
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or amend the articles, reduce or increase the capital, embark 
apon a new business, change its location, alter the share of 
a partner, admit a new member, and the like. If they do, 
the dissenting partners may withdraw from the firm.^ 

But as to matters pertaining merely to the manner of con- 
ducting the business, and all questions concerning the in- 
ternal affairs of the partnership, it is equally clear that, if 
the articles do not determine them, the partners themselves 
must decide, and here the majority will prevaiL While one 
of two partners cannot, therefore, prevail against the ex- 
pressed dissent of his partner, inasmuch as each has an equal 
voice, it is held that a majority, where there are more than 
two, can prevail as to these incidental matters, even agslinst 
the dissent of the minority.' 

§ 190. Batiflcation of nnaathorized acts. — The acts of 
one partner which may bind the firm may be not only those 
which have been previously and expressly authorized, or 
which are implied from the mere existence of the relation, 
but may also be those which, though unauthorized when 
done, have subsequently been ratified by the other partners. 
Liability may thus be imposed either in contract or in tort. 
The occasions and conditions of ratification in these cases 
are the same as in any other case of agency — the firm or 
the other partners being principal, and the ^partner acting 
being agent, — and as the reader is assumed to be familiar 
with this subject from his previous study of agency, no dis- 
cussion of it will be attempted here.' 

1 See Const ▼. Harris (1824X Tom. 27 Ala. 245; Staples v. Spragoe 

& R. 617: Abbott v. Johnson (1866), (1888), 76 Me. 468; Clarke ▼. RaU- 

82 N. H. 9; Zabriskie v. Railroad road Ca (1800), 186 Pa. St 408, 20 

Ca (1867), 18 N. J. £q. 178, 90 Am. AtL Rep. 662; ante, % 16a 

Dea 617. > See Mechem on Agency, g§ 109- 

sSee Johnston t. Dutton (1866), 182. 
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CHAPTER X 



WHO ARE BOUND BY THE ACTS OP A PARTNER 



§ lOl In general 

L In Ck>i«TBACT. 

1921 All partners bound by au- 
thorized oontracta 

198b Dormant, secret and nom- 
inal partners bound. 

194, 19& Liability of firm upon 
contracts made by one 
partner in his own name. 

196L Note given by one part- 
ner. 

197. Unknown partnerships. 

198b Ck>ntract8 imder seaL 

199. Judgment against one 

partner. 

900. Contracts made in individ- 
ual names of all the part- 
nera 



901. Contracts where firm doe» 
business in name of one 
partner. 

202L Contracts where there ar& 
two firms of same name- 
with common partner. 

908. LialHlity of partner who ex- 
ceeds his authority. 

n. In Tobt. 

904 Firm liable for torts t of one- 
partner in scope of busi- 
ne8& 

906b When liable for his mali- 
cious or penal act. 

900. When liable for partner's 
breach of trust 



§ 191. In general. — The question, who are bound by the 
acts of a partner, presents several different aspects. It la 
the question of the rights and remedies of third persons 
based upon the act of one or more partners. It may arise 
under varying circumstances, as, for example, where one 
partner has assumed to bind the firm, but it is claimed that 
his act was unauthorized ; where he apparently acts for him- 
self alone, but it is claimed that the firm was the real party; 
where certain persons were ostensibly the only partners, but 
it is claimed that others were also actually in the firm ; where 
the a^t was the making of a contract ; where it was the com- 
mission of a tort, and the like. The most appropriate classi- 
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WHO BOUND BY A0T8 OF PABTNBB. [§§ 192, 193. 

fication of the subject for our purpose is probably that used 
m Agency, namely, the liability — 1. In contract. 2. In 
tort 

I. In Contraot. 

§ 192. All partners bound by anthorized contracts. — 

It has been seen in an earlier chapter that each partner is 
the agent of the firm with powers conferred, either expressly 
or impliedly, to bind the firm as its agent. It follows, there- 
fore, that whenever a partner makes a contract for the firm, 
and in its name, within the limit of his express or implied 
authority as a partner, he binds the firm and all members of 
it. It is immaterial, in this connection, whether the other 
partners knew of the act or not ; or, in the case of implied 
powers, whether they had previously consented to it or not ; 
or whether it was, or was not, a violation of their agree- 
ment between themselves. The only question, so far as the 
Liability of the firm to the third person is concerned, is 
whether the contract was, in contemplfition of law, within 
the power of the partner; if it was, then every partner is 
bound by it.* 

§ 193. Dormant^ secret and nominal partners bound 
also. — This liability involves every one who was, at the time 
of the contract, either actually or nominally a partner in 
the firm. The nominal partner is, of course, liable, having 
been held out as a partner; and if one were then actually a 
partner he is likewise liable though the other party did not 
then know of it, or though such partner has since retired from 
the firm. A secret or dormant partner is therefore liable, 
when discovered, upon firm contracts, to the same extent as 
though he had been an ostensible partner. The fact that 
the other party dealt with the ostensible partner or partners, 
and gave credit to them in ignorance of the existence of 
the secret or dormant partner, is not an election to hold the 

iSee Sweet ▼. Wood (1898), 18 InaCaic Malone(18W%46NeU802^ 
RL88e,28AaRep.836;FanneiB' 68 N. W. Repi SOflL 
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ostensible partners only, when the dormant or secret part 
ners are afterwards discovered. And the dormant or secret 
partners are bound not only by those acts which were actu- 
ally authorized, but also, like other partners, by those acts 
which were apparently authorized, or were within the scope 
of the business as actually carried on.^ 

Dormant and secret partners will also be bound by the 
acts of the ostensible partners, even in those cases where jhe 
consent of all partners is necessary, if the other party was 
ignorant of their existence and aoted in good faith.' 

§ IM. Liability of the firm apon contracts made by 
one partner in his own name, — As has been seen, when a 
firm name has been adopted, it ought always to be used in 
partnership transactions ; but, through inadvertence or error, 
contracts may be made in the individual name of one part- 
ner which were designed by one or both parties to be the con- 
tracts of the firm. The question, therefore, arises, when may 
a contract in the name of one partner be shown to be the 
contract of the firm? The solution of this question is af- 
fected both by the nature of the transaction and by the 
intention of the parties. Thus : 

1. The contract may be, (a) a simple contract not negoti- 
able, (b) a negotiable instrument, or (<?) a contract under 
seal. 

2. The existence of the partnership may, at the time of 
making the contract, have been (a) known, or (J) unknown 
by the other party. 

8. The parties, or one of them, may have intended to 

1 See Winship ▼. United States Benfer (1893), GO Kan. 108, 81 Paa 

Bank (1831), 6 Peters (U. &), 629; Rep. 695, 84 Am. St Rep. 110; 

Brooke v. Washington (1852), 8 Bromley ▼. Elliott (1859), 88 N. H, 

Gratt (Va.) 248, 66 Am. Dea 142, 287, 75 Am. Dea 18a 

and note; Richardson ▼. Farmer 'See Locke y, Lewis (1878), 124 

(1865), 86 Ma 85, 88 Am. Dec. 129; Mass. 1, 26 Am. Rep. 681; Reid ▼. 

Gavin t. Walker (1885X 14 Lea Hollinshead (1825), 4 R & Cress. 

(Tenn.), 648; Callender t. Robin- 867, Ames' Ca& on Partn. 2d, 
son (1880), 96 Pa. St 454; Pitkin ▼. 
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bind {(£) the individual partner, or (J>) the firm. The two 
latter groups are subsidiary, and may be considered under 
the first. 

§ 195. Same subject — Known partnership — Simple 
contracts in name of one partner. — Where a person acts 
as partner for a known firm, the presumption is that he in- 
tended to bind the firm and not himself, and where such 
was the intention the firm and not the partner is bound. 
This presumption, however, may be rebutted, and if it ap- 
pears that the other party has knowingly dealt with the 
partner as an individual, and that the latter has pledged his 
individual credit, the partner alone will be bound and not 
the firuL And if the transaction were reallv an individual 
one, the firm does not become b'able because it afterwards 
received the benefit of the transaction. Thus, if money 
were loaned or goods sold to one partner as an individual, 
the firm does not become liable to the lender or the seller 
simply because the money or the goods came to the use of 
the firm. The liability of the firm is to the partner upon 
whose credit the money or goods were obtained, and that 
partner must answer to those from whom they were ob- 
tained. Whether the credit was extended to the firm as 
such, or to the partner individually, is a question to be de- 
termined in view of all of the facts and circumstances of the 
case.^ 

Where, however, the goods or money are applied to the 
benefit of the firm, the firm may adopt the transaction, and 

^ See Tyler ▼. Waddingham (1890), firm is not liable upon a note given 
58 Conn. 876, 8 L. R. A. 657; Peter- by one partner for his share of the 
son V. Roach (1877), 32 Ohio St 374 capital First National Bank v. 
80 Am. Rep. 607; Adams t. Hard- Cringan, nipro. So where one part- 
ware Ca (1887X 78 Ga. 485; Thorn- ner borrows money on his own note 
ton v. Lambeth (1889), 103 N. C. 86; to reimburse another partner for 
First National Bank v. Cringan money advanced to the firm, the 
(1895), — Va. — , 21 a E. Rep. 820; firm is not liable. Redenbaugh v. 
Brown v. Fresno Raisin Ca (1894), Kelton (1895), — Ma — ^, 82 a W. 
101 CaL 222, 85 Paa Rep. 689. The Rep. 67. 
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§ 196.] LAW OF PASTNEBSHIP. 

the benefit received will be a sufficient consideration to sap> 
port a promise by the firm to pay the debt^ 

§ 196. Note of one partner. — Similar questions arise 

where a creditor takes the obligation of one partner for a 
partnership debt 

If, at the time the debt is contracted, the note or other 
obligation of one partner is taken, and credit given exclu- 
sively to him, the firm will not be bound ; but if credit were 
given to the firm, the note or other obligation will be deemed 
to have been taken as collateral security or otherwise, and 
the firm will still be bound, not upon the note but upon the 
original consideration. To whom the credit was given is 
here, as in the preceding section, a question of fact to be 
determined in view of all the circumstances.' And even 
though the note were originally the obligation of one part- 
ner only, still if it was really made upon the firm account, 
the firm may adopt the debt and become liable to pay it.' 

If the obligation of one partner, e, ^., bis promissory note, 
be taken for a previously created debt, the effect depends 
upon the intention. Such a note may be taken as payment 

iSee Seigel ▼. Chidsey (1857% 28 note of the one partoe)r for the 

Pft. St 279, 70 Am. Dea 124 money so loaned will not defeat 

■See HoelBlinger v. Wells (1879), the action. The taking of such 

47Wia628; North Penn. Coal Ca*8 note maybe evidenoe tending to 

Appeal (1863X 45 Pa. St 181, 84 show that the money was not 

Am. Dea 487; Maifet ▼. Leuckel loaned to the firm, and that the 

(1880), 93 Pa. St 468; Smith t. sole credit was given to Stafford; 

Collins (1874), 115 Mass. 888. In but it is not conclusive of that 

Hoeflinger v. Wells, stipro, where fact; and if the jury or the court 

the question was whether plaintiff should find as a fact that the 

could recover of the firm of Staf • money was borrowed by and loaned 

ford & Wells for money loaned to the firm and upon its credit, 

upon Stafford's note, the court says: then the taking of the individual 

"If upon the trial the plaintiff can note of one member of the firm 

show that the money was bor- would not be a payment of such 

rowed for the firm, that he was at firm debt^ unless it was affirma- 

the time advised that it was for tively shown that such note was 

the firm, and that he loaned it to the taken in payment of the same.** 
firm and upon its credit, then < See Siegel v. Chidsey (1857)^ 28 

the mere taking of the individual Pa. St 279, 70 Am. Dea 124 
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WHO BOUND BY A0T8 OF PARTNBB. [§ 197. 

of the firm debt, and if it is so taken the firm d^bt is gone; 
but in order to discharge the firm the evidence must be clear 
that it was so taken in satisfaction, for this will not be pre- 
sumed from the mere fact of the taking, and in the absence 
of such evidence the firm will still be bound upon the debt.^ 

§ 197. Same sabject — Unknown partnership. — In those 
cases in which it is held that the creditor has recourse against 
one partner only, it is because it is determined that the cred- 
itor has elected to give credit to such partner alone. But 
an election involves the opportunity of choice — of ch6osing 
between the credit of the firm and that of the individual 
partner, — and this opportunity of choice can only exist 
where the creditor knew that there was a partnership at the 
time that he gave credit. If he did not then know of the 
existence of the partnership, it is obvious that a different 
question is presented, but it is, at the same time, a question 
with which we have already had to deal It is another phase 
of the liability of an undisclosed principal — the partner- 
ship — for the acts and contracts of his agent — the partner. 
As to this, we have found that an undisclosed principal 
when discovered is, in general, bound by the simple contracts 
of his agent, although at the time the other party gave credit 
to the agent alone, supposing him to be the principaL Two 
exceptions to this rule were found to prevail : 1. That the 
principal cannot be held where he had been previously led 
by the creditor's conduct to settle with the agent upon the 
assumption that the agent had paid such creditor; and 
2. That the principal cannot be held where, after his dis- 
covery, the creditor has elected to give credit to the agent 
alone.' This rule applies in the case of partnerships, and 
subject to the exceptions named, the undisclosed partners 
are liable, when discovered, upon the simple contracts made 

1 See Luddington ▼. Bell (1879), >See Hecbem <m Agency, gg695- 
77 N. T. 188, 88 Am. Repi 601; OML 
Crooker y. Crooker (1863), 52 Me. 
967, 88 Am. Deo. 609. 
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really in behalf of the firm though ostensibly by one part- 
ner only.* This power of the creditor to hold the undis- 
closed or dormant partners liable confers a right but does 
not impose a duty ; that is, the creditor has usually his op- 
tion to sue all or only the one with whom he dealt — he may 
sue all, but is not obliged to do so.' 

§ 198. Same subject — Contracts under seal. — In the 
case of instruments under seal, different rules apply for tech- 
nical reasons. Upon such an instrument, where l^e common- 
law incidents of a seal still exist, only those persons who 
are named as parties to it can sue or be sued ; and hence if 
one partner gives his own sealed obligation, or enters into a 
contract under seal, the firm cannot be held, either upon the 
instrument itself or upon the consideration, by showing the; 
contract was really made in behalf of the firm or that it re- 
ceived the benefit of it.* 

§ 199, Same subject — Judgment against one partner. 

A judgment against one partner for a partnership debt dis- 
charges the other partners whether ostensible or secret. The 
judgment is a higher security which merges the lower; and, 
besides, the liability of the partners is a joint one, upon which 
they cannot be separately sued.^ 

§ 200. Contracts made in individual names of all the 
partners. — Where a firm name has been adopted, it should 
be used in partnership transactions, and, as a rule, the firm 
cannot be bound as such by any other name. But this rule 
is not infiexible, and between themselves partners may adopt 
such names as they please. They may also do this as tc 

1 See Beckham v. Drake, 9 Meea ley, 8 Wash. (U. a C. C.) 612; North 

ft Wel& 79; Beynolda v. Cleveland Penn. Coal Ca's Appeal (1868). 4f. 

(1825), 4 Cowen (N. Y.), 283, 16 Am. Pa. St 181, 84 Am, Dec. 487. 
Dea869; Griffith ▼. Buffum (I860), «See Smith v. Black (1822), P 

22 Vt 181, 64 Am. Dec. 64 Serg. ft R. (Pa.) 142, 11 Am. Dec 

« Cleveland v. Woodward (1848), 686; Wann v. McNulty (1846), 7 III 

16 Vt 802, 40 Am. Dea 682. 856, 48 Am. Dea 68; Suydam v. 

s See Tom ▼. (Goodrich, 2 John& Barber (1858), 18 N. Y. 468, 76 Am. 

(N. Y.) 214; United States v. Ast- Dec. 264 See,alflo^i>o«(,gg210,211. 
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WHO BOUND BY A0T8 OF PABTNEB. [§§ 201, 202. 

creditors if the transaction is really a partnership transaction 
and for its benefit. Thus, though an obligation signed, not 
in the firm name, but in the individual names of all of the 
partners, ia prima facie an individual transaction and not a 
partnership one, it may be shown to be a partnership trans- 
action not only between the partners themselves, but also in 
favor of the obligee and against other creditors of the firm.^ 

§ 201. Contracts where firm does business in name ol 
one partner. — It is not uncommon, as has been seen, for a 
firm to do business in the name of a single partner, and con- 
tracts made in that name for the firm will bind all members.' 
If that partner carries on no individual business separate 
from that of the firm, contracts made in such name will be 
presumed to bind the firm; if he does carry on a separate 
business, no such presumption arises, and the person who 
would charge the firm upon a contract made in the name 
of such partner must show that it was intended to bind the 
firm.' 

§ 203. Contracts where there are two firms of same 
name with common partner .~ Cases occur, though they 
are comparatively rare, where two firms are doing business 
under the same name in the same locality, and having one 
or more but not all of their members in common. It was 
thought at one time that where a contract was made in such 
firm name by the common partner, and the other party did 
not know for which of the firms he assumed to act, either 
firm could be held at the option of the other party, but that 
both could not be held. The true rule seems to be, however, 

^See Berkshire Woolen Ca ▼. 'See Rumseyv.Briggs (1803), 180 

JuiUard (1879), 75 N. Y. 685. 81 Am. N. Y. 828, 84 N. R Rep. 929. 

Repi 488; Mix ▼. Shattuck (1878), 'See United States Bank v. Bin- 

50 Vt 421, 28 Am. Repi 611; Free- ney (1828), 6 Mason (U. a a C), 189; 

man ▼. CampbeU (1880), 65 CaL 197; Yorkshire Banking Ca ▼. Beatson 

Iddings y. Pierson (1884), 100 Ind. (1880), L. R 6 a P. Div. 109; Bank 

418; Warriner ▼. MitcheU (1889), of Rochester ▼. Monteath (1845), 1 

128 Pa. St 158. Denio (N. Y.X 402, 48 Am. Dea 681. 
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that such cases stand upon no peculiar ground, but that that 
firm only is to be held which by the facts and circumstances 
is pointed out as the one for which the partner acted.^ 

§ 203. Liability where the partner exceeds his author* 

ity • — A partner, like other agents, may incur individual lia- 
bility by assuming to act without sufficient authority. In 
such cases he may make express representations as to his 
authority, and he may likewise make an implied representa- 
tion by assuming to act as a partner. For a breach of either 
of these representations he may be held liable to third per- 
sons who are injured by reason of his undertaking to bind 
the firm when he had no authority so to do. Whether he 
can be held upon the very contract which he has made with- 
out authority, depends upon whether the contract contains 
apt words to charge him personally. His liability in these 
cases depends ordinarily upon the familiar rules which make 
an agent liable who has exceeded his authority or who has 
assumed to act for a principal having no legal existence.' 

II. In Tobt. 

§ 204. Firm liable for torts of one partner committed 
in course of business. — The liability of the firm for the 
torts of one partner rests upon the same foundation as the 

1 See Hastings National Bank ▼. bank aooount» but borrowed from 
Hibbard (1882), 48 Mich. 452, 12 N. the first when necessary, and kept 
W. Rep. 051 ; Swan ▼. Steele (1806), its account with it One of the 
7 East, 210. In Hastings National original partners made a note in 
Bank v, Hibbard, suprci, it appeared the firm name and discounted it at 
that a firm of three partners, en- the plaintiff's bank. In an action 
gaged in operating a particular by the bank the jury found that 
fiouring mill, temporarily arranged the bank relied exclusively upon 
to take in another partner and run the credit of the original partnera 
an additional mill as another firm. It was not claimed that the money 
Both firms, however, had the same was borrowed or used for the bene- 
name and used the same letter- fit of the later firm. It was there- 
heads, upon which the names of aU fore held that the additional part- 
four partners were printed, but the ner could not be held liable, 
business of the two mills was kept 'See Mechem on Agency, g§ 541, 
distinct The second miU kept no 557; Taft v. Church (1895), 162 Hasa 

186 
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liability of a principal for the torts of his agent, which has 
been already considered. Thus, the firm is liable in a civil 
•action for the negligence of one partner, committed in the 
•transaction of partnership business ; as, for example, where 
one of a firm of lawyers or physicians causes loss to a client 
or a patient by a want of professional skill or a failure to- 
use due care or diligence.^ 

This liability of the firm is not, however, confined to actions 
t>ased upon a partner's negligence; it is liable also for his 
trespass, fraud, deceit, misrepresentation or malice, if com- 
mitted in the scope of the partnership business and in fur- 
therance of its interests ; as, for example, where one partner 
in the prosecution of the firm business wrongfully seizes the 
property of a third person, or institutes malicious prosecu- 
tions, or is guilty of a libeL' A greater liability still may 
abo be incurred by a previous authorization or a subsequent 
ratification. 

§ 205. Liability of firm for partner's malicious or crim- 
inal act. — But the firm would not be liable, unless previously 
authorized or subsequently ratified, for similar acts commit- 
ted by the partner outside of the partnership business and 

827, 89 N. E. Rep. 288; North Star 811; Locke ▼. Stearns (1840), 1 

Ok V. StebbiDS (1898X 8 Sa Dak. Meta (Maaa) 660, 85 Am. Dea 882; 

MO, 64 N. W. Repi 69& Chester y. Dickerson (1878), 64 N. T. 

tSee Hess y. Lowrey (1889), 122 1, 18 Am. Repi 660; Jacobs ▼• 

iiuL 226, 28 N. K Rep. 168, 17 Am. Shorey (1868), 48 N. H. 100, 97 Am. 

€t Repi 866; Hynie y. Erwin (1886), Dea 686; Brundage y. MeUon (1896), 

28 a a 226, 66 Am. Rep. 16; Ck>l- — N. Dak. — , 68 N. W. Rep, 209; 

iier y. McGaU (1887), 84 Ala. 190, 4 Haney Mfg. Ca y. Perkins (1889), 

6a Rep. 867; Haley y. Oase (1886), 78 Mich. 1, 48 N. W. Repi 1078; 

142 Masa 816, 7 N. E. Rep. 877; Lathrop y. Adams (1882), 188 Biasa 

Back! y. Ck>ne (1889), 26 Fla. 1,6 Sa 471, 48 Am. Repi 62a The indiyid- 

fiepi 160. nal property of an innocent part- 

s See Strang y. Bradner (1884X 114 ner is not liable to attachment for 

U. a 666^ 29 Lb ed. 248; Stanhope a firm debt fraudulently contracted 

y. Swafford (1890), 80 Iowa, 46,46 by a copartner. Jaffrey y. Jennings 

N. W. Repi 408 ; Morehouse y. North- (1894X 101 Mich. 516^ 26 U B. A. 64& 
cop (1866), 88 (}onn. 880,89 Am. Dea 
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for his own purposes, as where he acts from his own private 
malice or ill-will.* 

Neither can one partner, not personally in fault, ordina- 
rily be held liable in a criminal or penal action for the acts 
of his partner.' 

§ 206. Liability of firm for partner's breach of trast.— 

Breaches of trust or misappropriation by one partner in 
respect of funds or property which come into the possession 
of the firm in the course of its business will make the firm 
responsible;' but the firm will not be responsible, as for 
breach of trust, because one partner wrongfully employs in 
the partnership business funds of which he alone was trustee, 
if his partners were ignorant of the source of the money or 
of his want of title to it, though they would be liable if they 
had such knowledge/ 

1 See Roeekrans y. Barker (1885), > See Todd ▼. Jackson (1881X 75 
115 IlL 881, 66 Am. Rep. 169. Ind. 272. 

> See Watson ▼. Hinohman (1879), « See Englar ▼. 0£futt (1889), 7C 
43 Mioh. 37, 8 N. W. Rep. 286; Mo- Md.78, 14 Am. St Repi 882; Oumoo 
Neely ▼. Haynes (1877)^ 76 N. a ▼. Peterson (1879), 89 Fa. St 168; 
12& Gilruth ▼. DeoeU (1894)^ 72 Min 

282, 16 8a Rep. 26a 
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CHAPTER XI 

OF TEE TJABTTiTTY OF THE FIRM FOR THE ACTS OF ITS 

AGENTS AND SERVANTS. 

g 207. Firm liable like other principals for acts of its servant and agenta 

§ 207. Firm liable like other principals for the acts of 
its servants and agents. — It seems desirable to call atten- 
tion — not for the purpose of discussion but that it may not 
be overlooked — to the liability of the firm for the acts of 
its ordinary servants and agents. The discussion of the 
preceding chapter was devoted to the acts of the partner as 
agent of the firm, but the firm may, as has been seen, em- 
ploy all the agents and servants, who are not partners, that 
the business may demand. For the acts of these agents and 
servants, whether in contract or in tort, the firm is liable in 
the same cases and upon the same conditions as any other 
principal or master. 

The discussion of this liability belongs, therefore, to treat- 
ises upon the law of agency and master and servant : with 
the former of which, at least, it is assumed that the sl^'^i^nt 
is already familiar. 
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CHAPTER XIL 

OF TEE NATURE AND EXTENT OF THE TjTABTTiITY OF 

PARTNEBa 



g 20& In general 
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218, Partnership obligations in 
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214 Each partner liable for 
whole of partnership obli- 
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§ 208. In general. — The question ot the liability of part- 
ners involves both the nature of that liability and its extent. 
These Hubjects, therefore, will be separately considered. 



§ 21(1 Indiyidnal property of one 
partner may be taken to 
■ satisfy partnership debts. 
216w Partner whose property is 
so taken may have contri- 
bution. 

217. Exemptions from execution. 

HL Of the Bbqinnino and End- 
ing OF LlABIUTT. 

218. In general 

219. Of an incoming partner. 
220L Of an outgoing partner. 
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L Of the Nature of Partnership Obuoations. 

§ 209. Partnership obligations when arising on eon- 
tract are joint. — The obligation of those contracts which 
are binding upon the firm is the joint obligation of all the 
partners and not the several obligation of any of them. 
One partner may, as has been seen, bind himselli^y; but 
if he binds the firm, he binds all members of it jointI^^iuid_ 
not^eyoraHy. 

It is sometimes said that, while partnership contracts are 
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NATURE AND EXTENT OF LIABILITY. [§ 210. 

thus joint at law, they are joint and several in eqaity; bat 
this seems to be trae as respects the remedy only.^ 

§210. Same subject — Judgment against one partner 
releases others. — The obligation of firm contracts being 
joint) if the creditor proceeds to judgment against one of ^ 
them alone he releases the others.' In a leading case ' in 
the supreme court of the United States, where a creditor 
who had taken judgment against one partner upon a firm 
note in one state sought to recover against another partner 
in another state, the court, through Mr. Justice Field, said : 
^^ It is true that each copartner is bound for the entire 
amount due on copartnership contracts; and that this obli- 
gation is so far several that if he is sued alone, and does not 
plead the non-joinder of his copartners, a recovery may be 
had against him for the whole amount due upon the con- 
tract, and a joint judgment against the copartners may be 
enforced against the property of each. But this is a differ- 
ent thing from the liability which arises from a joint and 
several contract. There the contract contains distinct en^ 
gagements — that of each contractor individually, and that 
of all jointly, — and different remedies may be pursued upon 
each. The contractors may be sued separately on their, 
several engagements or together on their joint undertaking. 
But in copartnerships there is no such several liability of 
the copartners. The copartnerships are formed for joint 
purposes. The members undertake joint enterprises, they 
assume joint ^ risks, and they incur in all cases joint liabil- 
ities. In all copartnership transactions this common risk 
and liability exist. Therefore it is that in suits upon these 
transactions all the copartners must be brought in, except 
where there is some ground of personal release from liabil- 
ity, as infancy, or a discharge in bankruptcy; and if not 
brought in, the omission may be pleaded in abatement. The 

iSee potA^ § 37a And see the >8ee KendaU ▼. HamUton (1879), 
opinions in KendaU ▼. Hamilton Ia R 4 App. Gas. 604. 
a879X 4 Appi Ca& 504 'Mason y. Eldred (1867), 6 Wall 

(U. a) 281, Paige's Partn. Ca& 15L 
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plea in abatement avers that the alleged promises, upon 
which the action is brought, were made jointly with another 
and not with the defendant alone — a plea which would be 
without meaning if the copartnership contract was the sev- 
eral contract of each copartner." 

§ SIX. Same subject. — ^^ The general doctrine maintained 
in England and the United States," continued the same 
learned judge, ^ may be briefly stated. A judgment against 
one, uj ^h a joint contract of several persons, bars an action 
against the others, though the latter were dormant partners 
of the defendant in the original action and the fact was un- 
known to the plaintiff when that action was commenced. 
When the contract is joint, and not joint and several, the 
entire cause of action is merged in the judgment. The joint 
liability of the parties not sued with those against whom 
the judgment is recovered being extinguished, their entire 
liability is gone. They cannot be sued separately, for they 
have incurred no several obligation; they cannot be sued 
jointly with the others, because judgment has been already 
recovered against the latter, who would otherwise be sub- 
jected to two suits for the same cause." 

This rule, however, may be changed by statute where 
part of the defendants in the first action who are sou^t to 
be held liable in the second were not personally served with 
process.* 

§ 212. Same subject — Release of one releases all. — An- 

/ other consequence of the joint character of partnership ob- 

\ / ligations is the rule that a release of one of the partners 

releases all.* This rule applies, however, only to the case of 

a technical release under seal, and does not extend to a mere 

covenant not to sue one partner, or to any other instrument 

1 Mason y. Eldred, suprck for his liability " upon the obllga- 

* 1 Lindley on Partnership (Ew- tion, imports a technical release, 

eU's edL), 287. Thus a receipt under and therefore releases alL Hale ▼. 

seal, given to one of two or more Spaulding (1888), 145 Masa 483, 14 

joint debtors, "* in f uU satisfaction N. E. Rep. 684^ 1 Am. St Rep. 476. 
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NATU&B AND EXTENT OF LIABILITT. [§§ 213, 214. 

reserving the creditor's rights against the other partners, 
which, though in the form of a release, may be treated as a 
covenant not to sue rather than as an absolute release.^ 

§ 213. Partnership obligations arising fi-om tort are 
loint and se veral. — The liability, however, of partners for 
torts committea By one partner or by the servan£ of the 
firm is joint and several, and the action may be brought 
against one or all or an intermediate number.' 

" To this general rule," says Mr. Justice Lindley,' " an ex- 
ception occurs where an action ex delicto is brought against 
several persons in respect of their ownership in land, for 
then they are liable jointly, and not jointly and severally." 

n. Of the Extent of Partneeship Liabiutt. 

§ 314. Each partner liable in solido for partnership ob- 
ligations. — Although the obligation of partnership liabili- 
ties may be in nature joint, it does not follow that the 
liability when established is to be jointly or ratably enforced 
against the partners. The liability may Ha JM^t^ \yxi\, jf, ]>_^ 
2}sQja(i(tire. Each partner, therefore, is personally and indi- 
vidually liable for the entire amount of all such obligations, 
whether arising from contract or tort, as are binding upon 
the firm. His liability, in ordinary partnerships, is not lim- 
ited by the amount of his contribution to the partnership 
capital, but extends to his entire property ; and it makes no 
difference what may be his share or interest in the partner- 
ship business, or whether he is an active or a secret partner, 
or whether the other partners are responsible or not ; he is 
liable vn solido for the partnership obligations. 

iLindley, tibi aupra; Hale ▼. Rich. (S. C.) U 595; Howe ▼. Shaw 

Spaulding, supra; Benjamin ▼. (1868), 5^f e. 291 ; Roberts y. John- 

McConnell (1847), 4 GKlni. (lU.) 586, son (1874), 58 N. Y. 6ia 

46 Am. Deo. 474; Berry y. GiUis '1 Lindley on Partnership (Ew- 

(1845), 17 N. H. 9, 48 Am. Dec. 584 eU's ed.), 198, citing 1 Wm& Sannda 

'sSee White y. Smith (I860), 12 291,/ and g. 
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§§ 215, 216.] LAW OF PABTXER8HIP. 

§ 315. IndlTidaal property ot partner may be taken U^ 
satisfy partnership debt. — Moreover, if judgment be ob- 
tained against the firm upon an obligation eidsting against 
it, the execution, though in form against all, may, unless other- 
wise provided by statute, be levied directly uj^on the indi- 
vidual property of any one or more of the partnfi^ ynlhout 
regarding or exhausting the firm prqpertv. The creditor^, 
further, is under no obligation to levy against all the part- 
ners ratably, but may select any one or more and levy exe- 
cution against him or them until the judgment is satisfied, 
leaving all questions of contribution to be settled afterwards 
between the partners themselves.^ In case any partner is 
not served with process, no personal judgment can ordinarily 
be rendered against him, nor can his individual property 
usually be taken, though the firm property may be seized. 

If conflict arises between the firm creditors and the indi- 
vidual creditors of the partner, as to the application of the 
individual property of a partner, special rules apply which 
will be hereafter considered.' 

§ 216. Partner paying debt may have contribution.— 

Where one partner is thus compelled to pay or satisfy 
the whole of a partnership debt, he has a remedy, usuaUy 
upon an accounting in equity,' to require the other part- 
ners to contribute their jpro rata shares. For though each 
partner as to third persons is liable for all the partnership 
debts, yet as between themselves each partner is liable only 
for his own share. And even as to third persons, though> 
each is liable for all the debts of the firm, yet his liability 
is said to be as a principal debtor for his own share, and as 
surety for the other partners for the remainder. 

1 See Randolph ▼. Daly (1868), 16 partner is not liable to attachment^ 

N. J. £q. 118; Clayton ▼. May (1881), for a firm debt fraudulently con- 

68 Ga. 27; Stout ▼. Baker (1884), 82 traoted by another member of th»- 

K&XL lia But in Jaffray ▼. Jen- firm, 

nings (1804X 101 Mich. 616» 25 L. > See paO, ch. XIX. 

B. A. 640k it iB held that the indi- sSee ante, % 127. 
vidual property of an innooent 
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NATUBB AND EXTENT OF LIABILITY. [§§ 217, 218. 

§ 217. Exemptions from execution on partnership prop- 
erty. — The present seems an appropriate place to mention 
the question of the right of the firm or of one partner to 
claim the statutory exemptions from execution against the 
partnership property. The authorities are very much in 
conflict, but the clear weight of authority is to the effect 
that, during the continuance of the partnership, neither the 
firm nor one partner can claim such exemptions.^ In Michi- 
gan, Georgia, North Carolina and Kew York, the rule is 
otherwise.* 

in. Of thb BBOiNNiNa and Ending of Liabilitt. 

§ 218. In general. — The liability of the partner is based 
upon the theory that he was a principal in the business in 
which l^e obligation was incurred. It often becomes ma- 
terial, therefore, to determine when he became or ceased to 
be a partner, and whether he was such at the time the dis- 
puted liability arose. He may contend that the obligation 
was incurred before he became a partner; or that it arose 
after he had ceased to be such. Where the question is 
whether any partnership at all had then been organized, the 
question will be governed by principles already referred to. 
If the question is whether all partnerhip relations have 
ceased, considerations hereafter to be mentioned will con- 
trol But a person may be admitted as a partner to a firm 
already existing, or he may retire from a firm which there- 
after continues business, and his liability in either case re- 
quires some special consideratioiL 

iSee Cowan ▼. Creditors (188S), 'See McCoy ▼• Brennan (ISSS), 

77 CaL 408, 11 Am. St Rep.2Hand 61 Mich. 862^ 1 Am. St Repi 589; 

oases dted; Thurlow ▼. Warren Blanchard v. Pascal (1881), 68 Qa. 

(1889X 82 Me. 164, 17 Am. St Rep. 82, 45 Am. Rep. 474; Evans y. 

472; Aiken ▼. Steiner (1892)), 98 Bryan (1886), 95 N. Q 174» 59 Am. 

Ala. 855, 89 Am. St Repi 58; Pond Rep. 238; Stewart y. Brown (1867), 

▼. KimbaU (1869), 101 Mas& 105; 87 N. T. 850, 98 Am. Dea 57a 
Prosser ▼. Hartley (1886), 85 Minn. 
84% 29 N. W. Rep^ 15a 
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§§ 219, 220.] LAW OF PABTNEB8HIP. 

§ 219. Of an ineomlng partner. — A person who enters a 
preyionsly existing firm is often called an incoming partner. 
/ The admission of a new partner really constitutes in law a 
di^olution of the old and the creation of a new partnership, 
though in actual practice it is often not so regarded, the 
firm by consent being treated as continuing, notwithstand- 
ing the change in membership. 

An incoming partner js not hable^for the previously con- 
tracted obligations of the firm to which he is thus admitted, 
unless by special agreement he has assumed such a liability, 
or has so conducted himself as to raise a presumption of such 
an agreement. He acquires also no greater interest in the 
property of the former partnership than the agreement which 
provides for his admission may confer upon hinL> 

§ 220. Of an outgoing partner. — A person who retires 
from a firm which thereafter continues is said to be an 
outgoing partner. His withdrawal is, of course, in law a dis- 
solution of the firm, — though in practice the firm is fre- 
quently spoken of as continuing, — and his further liability 
is governed by the general rules governing dissolution. He 
is therefore, as will be seen,' in general liable for acts done 
until he has not only withdrawn from the firm but has also 
given due notice of his withdrawal.* 

1 See Hatohett ▼• Blanton (1882)» (1870), 64 Oa. 248; Love ▼. Payne 
72 Ala. 428; Ringo y. Wing (1887), (1880), 78 Ind. 80, 88 Am. Rep. lit 
49 Ark. 457; Bracken ▼. Dillon > See jx»^, § 268. 

>SeeiH>«<,§g268-26SL 
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OF ACTIONS BT AND AGAINST THE FIRM. 



331. In general 
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firm. 
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& In Tart 

220. All partners sue for tort af- 
fecting firm. 



n. AcnOMB AOAIKBT THB FlRM. 

g 227, What questions involved. 

L In Contmet 

228. All actual and ostensible 
partners should be joined. 

228. Dormant and secret part^ 
ners proper but not neces- 
sary parties. 

a Action of Tort 

280L Actions of tort may be 
brought against all or any 
of the partnera 



§ 221. In general. — The question of actions by the firm 
involves somewhat different considerations from those raised 
when the action is against the firm. Each subject will there- 
fore be separately considered. What is here said has refer- 
ence to actions brought during the continuance of the firm. 
The rules applicable where the partnership is dissolved by 
death or otherwise will be considered later when dealing 
with the effect of dissolution.^ 

L AonONS BY THB FiBIC 

§ 222. Who should sue in actions by the firm.— The 

question who should join as parties plaintiff may arise when 
the action is (1) in contract, or (2) in tort. In the former 

^ Qee post, % 9^8 et teg. 
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§§ 223, 224.] LAW OF pabtnsbship. 

case the contract may have been made (a) in the name of the 
firm, or (&) in the name of one partner for the benefit of th« 
firm. 

1. In Contract 

§ 223. a. Contracts made in firm name. — In actions npoi 
contracts made in the name of the firm, the action should b« 
brought in the individual names of all the persons who were 
the actual and ostensible partners at the time the debt or 
contract sued upon was made or incurred. If some of those 
partners have since retired from the firm, the action must 
still be in the names of those who were the partners at the 
time, and cannot be maintained in the names of the present 
partners, except in those cases in which the outgoing part- 
ners have assigned their interests to the incoming partners, 
and the statutes permit such assignees to sue in their own 
names, or in which there has been a promise to pay to the 
new firm. 

If one has been admitted as a partner who was not such 
at the time the contract was made, he cannot join in the ac- 
tion, although it were agreed as between the partners them- 
selves that he should become equally interested with the 
others in all the existing property and rights of the firm ; 
unless, after the accession of the incoming partner, there has 
been a new and binding promise to pay the firm as newly 
constituted. Dormant partners are admissible but not indis- 
pensable parties. Nominal partners need not be joined un- 
less they have been expressly named in the contract.^ 

§ 224. h. Contracts made In name of one partner for 
the firm. — Where the contract was made in the name of 
one partner but for the benefit of the firm, the action should 
usually be brought, on simple contracts, in the name of all 
the partners who constituted the firm at the time the oon- 

1 See Fireman*8 In& Ca y. Floss v. Loop (1888), 5 Vt 118, 96 Am. 
(1887X 67 Md. 408, 10 AtL Rep. 189, Dea 286; Monroe ▼. Essel (1847), 11 
1 Am. St Rep. 898; Wood v. O'EeUy Ala. 608; Seymour y. Railroad Ga 
(1851), 8 Cuatu (Mass.) 406; Hmiker (1882), 106 U. & 82a 
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AOnONS BY AND AGAINST FiSM. [§§ 225, 226. 

tract was maa&^ though, where the contract is expressly made 
with one partner, he alnne might sue upon it ; on contracts 
under seal the action must bo brought in the name of the 
partner who made it.^ 

Where the firm sues on a contract made by one partner 
who did not disclose the existence of the firm, the defendant 
may usually avaU himself of any defenses which might have 
been open to him if the partner had sued in his own name.> 

§ 225. Actions cannot usually be brought In firm name.— 

As has alread}"^ been noticed, actions cannot be brought by the 
firm in the firm name unless by virtue of a statute author- 
izing it. In the absence of such a statute, partners sue col- 
lectively, but as individuals. In their process and pleading it 
is proper, though not usually necessary, to allege that they 
are partners and constitute the firm named. 

In many states, however, there are now statutes author- 
izing suits in the firm name, either generally or where the 
individual names are not known at the time the action is 
commenced. 

2. In Tort. 

§ 226. All partners must sue for torts affecting firm. — 

In actions for torts committed against tiie firm as such, such 
as trespass to its property, injury to its business, libels upon 
it, and the like, all of the partners must join as plaintiffs. 
One partner, therefore, cannot maintain an action to recover #^ 
damages for an injury to firm property.' There can be no 
recovery, however, in the action by the firm, for injuries 
which affect the partners personally. Thus, for example, 
when suing for a Ubel upon the firm, the injury to the firm 
business is only to be recovered for in the firm's action, and 
not the injury to the feelings of the partners personally ; 

1 See Metcalfe ▼. Rjoroft (1817), sSee Sindelare v. Walker (1891), 

6 Maule & Sel 75: Soott v. Good- 187 III 48, 37 N. K Repi 50, 81 Am. 

win (1707), 1 Bos. & PuL 67; State St Rep. 86a See, also, White ▼. 

▼. Merritt (1870), 70 Ma 375. CampbeU (1808), 18 R L 150; Bige- 

sSee GUbert ▼. Liohtenberg low y. Reynolds (1888X 68 Mich. 84i 

(1804X 08 Mich. 417. 86 N. W. Repi 05. 
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and when sning for the wrongful seizare of property, the 
seizure of the indiyidoal property of one partner is not to 
be considered.* 

n. AonOHS AOADTST THS FiRIL 

§ 227. Who should be soed In actions against the flrm. 

The question, who are proper parties defendant in actions 
against the firm, presents substantially the same considera- 
tions as the question who should be plaintiffs. 

L In OontracL 

§ 228. All actoal and ostensible partners shoald be 
joined. — The contract obligations of the firm being joint, 
all of thie actual and ostensible partners who were such at 
the date of the contract must, as a rule, be joined as parties 
defendant in actions of contract. This nde, however, has 
been changed in several states by statutes which make joint 
debts joint and several at the option of the obligee.* 

The fact that one who was a partner when the contract 
was made has since retired will not relieve him from liability ; 
neither can one who was not then a partner, but has since 
come in, be held liable unless by novation or otherwise he 
has assumed liability.' 

§ 229. Dormant and secret partners proper bat not nec- 
essary parties, — Dormant and secret partners are proper 
but not necessary parties. If the contract were made by 
one partner in his own name, but really for the firm, that 
partner or all of the partners may be sued, if it were a sim- 
ple contract; but if it were a specialty, the partner named 
in it can alone be sued.* 

1 Watts ▼. Rice (1888), 75 Ala. 289; sey, New Mexico^ North CaroUni 
Donaghue ▼. Oaffj (1880), 68 Conn, and Tennessee. 
48. 2 AtL ReiK 897. > See ante, g§ 218-220. 

s This seems to be the case in Ala- ^See Cleyeland ▼. Woodward 
bama, Arkansas»Colorado»(}eorgia» (1848), 10 Vt 802, 40 Am. Dec. 682, 
Iowa» Kansas, Kentucky, Missis- North y. Bloss (1864X 80 N. T. 874; 
■ippi, Missouri, Montana^ New Jer- Page ▼. Brant (1856), 18 UL 87; 

Hatch ▼. Wood (1862), 48 N. H. 68a 
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▲CnOKS BT AND AeAINST FDUL [§ 230. 

a. AotioM of TorL 

§ 230, Actions of tort may be brought against all or any 
of the partners. — Causes of action in tort for wrongs com- 
mitted either by the firm, or by a partner in its behalf, or 
by its servants or agents, are not joints but joint and several, 
and the suit may be brought against all or any of the part- 
ners. 

An exception to this role is said to exist where the action 
arises in respect of their common interest in land, where all 
ought to be joined. 

m 
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I 28L Of the methods of termina- 
tion in general. 

L TBRMINATIOIf BY AOT OF PAA- 



1. Termination by Original Agree- 
ment 

282L What methods included. 
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840-848L Can there be an in- 
dissoluble partnership? 

§ 231. Of the methods of termination in general.— 

The methods by which the partnership relation may be ter- 
minated may be classified, like those for terminating the re- 
lation of principal and agent, under two heads: I. By the act 
of the parties. II. By operation of law. The first of these 
may be farther sabdivided as follows : 1. By virtue of the 
original agreement of the parties. 3. By force of their sub- 
sequent act 

1S8 
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TBBMINATION OF PABTNSBSHIP. [§§ 232-236. 

L Tebhination by Aot of thb Pabties. 

1. Termination by Original Agreement. 

§ 233. What methods included. — The partnership may 
bo said to be terminated by original agreement where it 
comes to an end by virtue of some limitation expressly or 
impliedly put upon it by the parties at the time of its crea- 
tion. There are two principal methods falling under this 
head: a. By lapse of time; b. By accomplishment of object. 

§ 233. Termination by lapse of time. — a. Partner- 
ship is terminated by lapse of time where the period for its 

partners, and that period has elapsed. It may be continued 
afterwards by agreement, but this is practically the creation 
of a new partnership.* 

§ 234. Termination by accomplishment of object. — 

b. Partnership comes to an end by accomplishment of its 
object where it was originally created for a single or tem- 
porary purpose, or a single transaction, and that purpose 
has been accomplished or that transaction has come to an 
end. Such a partnership may be continued by agreement 
or acquiescence, but otherwise it comes to an end.' 

2. Dissolution by SvhsequeirU Act of Parties* 

§ 235. In general. — The dissolution of the partnership 
by the subsequent act of the parties may be the result of the 
act of all of the partners or of one. That act may be taken 
with the mutual consent of all, or it may be sought to be 
taken by one against the wish of the others. 

§ 236. Dissolution by act of all — Mutual consent.— 

Dissolution by the act of all of the partners finds its most 
common form in dissolution by mutual consent. The same 

1 See PhiUips t. Reeder (1866), 18 Drake (1885), 88 Minn. 406, 28 N. 
N. J. Eq. 0& W. Rep. 840; Bank of Montreal ▼• 

'See Sims t. Smith (1858X 11 Page (1881), 98 UL lOH 
Rich. (& a) L. 665; Bohrer ▼. 
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§§ 237, 238.] LAW or pabtnsrship. 

persons who created the partnership may terminate it, and 
they may do this as well where it was originally created to 
endure for a fixed period, not yet ex])i ^J, as where no pe- 
riod was fixed. The same resolt will practically ensue 
where all refuse to carry on the business or unit« in wind- 
ing it up and dividing the assets.^ 

§ 237. Dissolution by act of one partner — Partnerships 
at will. — The question of the power and right of one part 
ner, or any number less than all, to dissolve the partnership 
depends largely upon the period for which it was created. 
If no time was fixed for its continuance, it is in law a part 
nership at will, and may be terminated by any partner with- 
out liability at any time.' 

The civil, French and Scotch law declarb that the right 
to dissolve even a partnership at will ia snbject to the con- 
ditions that it shall be exercised in good /aith and at a rea- 
sonable time;' but these limitations do not appear to be 
recognized by the English common la^/ 

§ 238. Dissolution by act of one i^artner — Partnership 
on condition. — The partners may provide in their partner- 
ship agreement or articles that one partner shall have the 
right to terminate the partnership, though formed for a defi- 
nite period, by giving a stipulated notice or upon the hap- 
pening of a specified event. Where such a provision is 
made, the partner, by acting vu pursuance of it, may law- 
fully terminate the partnershi|^ even though the period for 
which it otherwise would continue has not expired.* 

iSee Bank ▼. Page (1881), 98 lU 57, 13 N. R Bep. 67; Fletcher ▼. 

109; Wella t. EUis (1885), 68 GaL Beed (1881), 181 Maaa 812, Paige*B 

248, 9 Pac. Rep. 80; Ldgare ▼. Pea- Partn. Ca& 102; HoweU y. Harrej 

cock (1884), 109 DL 94; Richardson -1848), 5 Ark. 270, 89 Am. Dec 876. 

▼. Gregory (1888), 126 DL 166, 18 N. 'See Howell ▼. Harvej, tuprcu 

K Repk 777. « See Story on Partnership, g 27& 

'See Walker ▼• Whipple (1886), •See Swift ▼. Ward (1890), 80 

68 Mich. 476, 86 N. W. Rep^ 472; iowa» 700, 45 N. W. Repi 1044 11 1^ 

Blake t. Sweeting (1887), 121 DL B. A. 80a 
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TBBMINATION OF PABTNSB8HIP. [§§ 239, 240. 

§ 239. Dissolatlon by one partner when for definite 
period. — If, however, the partnership was originally created 
to continue for a fixed period, and no provision is made for 
its earlier dissolution, its dissolution by one partner before 
that time has expired presents diflSculties. The conduct of 
the other partners may be such as to justify a dissolution, 
or it may be sought at the mere will of one partner with- 
out any justification. Although the authorities are not 
uniform, the true principle is probably found in the same dis- 
tinction which was observed in terminating the relation of 
principal and agent, i. ^., that of the j^^n^^ to revoke as dis- 
tinguished from the right to revoke. Every partner has 
doubtless the power to withdraw from the firm and ter- 
minate the right of his partner to further bind him, at any 
time, even before the stipulated period, and without any 
other reason than his own will; but when he so revokes in 
violation of his agreement he subjects himself to an action 
for damages by his partner. 

§ 240. Same snlidect — Can there be an Indissoluble 'f. ^ 
partnership? — In a leading case ^ upon this subject it is said 4,^ * 
that the right of one partner to dissolve the partnership ^^is 
a right inseparably incident to every partnership. There/ ■ 
can be no such thing as an indissoluble partnership. Every 
partner has an indefeasible right to dissolve the partnership, 
as to all future contracts, by publishing his own volition to 
that effect; and after such publication the other members 
of the firm have no capacity to bind him by any contract. 
Even where partners covenant with each other that the 
partnership shall continue seven years, either partner may 
dissolve it the next day by proclaiming his determination 
for that purpose ; the only consequence being that he thereby 
subjects himself to a claim for damages for a breach of his 

1 Skinner t. Dayton (1822), 10 Rep. 886, Paige's F&rtiL Ca& 196; 
JohiuB. (N. T.) 618, 10 Am. Dea 286. Mason ▼. Connell (1886), 1 Whart 
To same effect: Solomon ▼. Kirk- (Pa.) 881; Slemmer's Appeal (1868), 
wood (1884X 66 Mich. 266, 21 N. W. 58 Pa. St 160, 08 Am. Dea 266. 
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§ 241.] LAW or PABTNBBSHIP. 

covenant. The power given by one partner to another to 
make joint contracts for them both is not only a revocable 
power, but a man can do no act to divest himself of the ca- 
pacity to revoke it." 

In another case,^ in which the foregoing language was ap- 
proved, the court said : " There may be cases in which equity 
would enjoin a dissolution for a time, when the circum- 
stances were such as to make it specially injurious; but no 
question of equitable restraint arises here. When one part- 
ner becomes dissatisfied there is commonly no legal policy 
to be subserved by compelling a continuance of the relation, 
and the fact that a contract will be broken by the dissolu- 
tion is no argument against the right to dissolve. Most 
contracts may be broken at pleasure, subject, however, to 
responsibility in damages. And that responsibility would 
exist in breaking a contract of partnership as in other cases." 

§ 241. Same subject. — But this right of one partner to 
dissolve at will a partnership created for a fixed period has 
been vigorously denied. Thus, Mr. Justice Story has said: 
" Whenever a stipulation is positively made that the partner- 
ship shall endure for a fixed period, or for a particular ad- 
venture or voyage, it would seem to be at once inequitable 
and injurious to permit any partner, at his mere pleasure, to 
violate his engagement and thereby to jeopard, if not sacri- 
fice, the whole objects of the partnership; for the success of 
the whole undertaking may depend upon the due accom- 
plishment of the adventure or voyage, or the entire time be 
required to put the partnership into beneficial operation. 
It is no answer to say that such a violation of the engage- 
ment may entitle the injured partners to compensation in 
damages; for, independently of the delay and uncertainty 
attendant upon any such mode of redress, it is obvious that 
the remedy may be, nay, must be, in many cases utterly in- 
adequate and unsatisfactory. If there be any real and just 
ground for the abandonment of the partnership, a court of 

1 Solomon y. Kirkwood, supra, 
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TERMINATION OF PARTNEKSUIP. [§§ 242-244. 

equity is competent to administer suitable redress. But 
that is exceedingly different from the right of the partner, 
sua sponUy from mere caprice, or at his own pleasure, to dis- 
solve the partnership." * 

§ 342. Same subject. — Courts have in several cases en- 
joined a dissolution where it would work irreparable injury 
or denied a decree for dissolution when sought in violation 
of the agreement. The unsettled condition of the law upon 
the subject, and the fact that a dissolution, conceding the 
right to make it, may often be impracticable of effect with- 
out judicial assistance, render it usually desirable, if not nec- 
essary, to have recourse to a court of equity when it is 
sought to enforce the dissolution of a partnership created 
for a fixed period. The reasons which will justify this pro- 
ceeding will be discussed in later sections. 

• 

§ 243. Method of dissolving by act of partner.— Ko par- 
ticular method of dissolving a partnership by the act of a 
partner is necessary. A voluntary sale or transfer of his in- 
terest by one partner works a dissolution. The same result, 
as has been seen, attends an involuntary sale by judicial pro- 
cess, as upon execution against the partner.' 

In the absence of such a sale, an- unconditional notice of 
the dissolution given by the partner to his partners is suffi- 
cient as between themselves. Even where the partnership 
was created by written instrument^ or by instrument under 
seal, a dissolution by parol is usually held sufficient.' 

II. Termination by Act ob Operation of Law. 

§ 244. What methods incladed. — Under this head will 
be included, though possibly somewhat iUogically, 1, disso- 

1 Story on Partnership, § 275. sSee Green y. State Bank (1890), 

'See Blater ▼. Sands (1882), 20 78 Tex. 2; Swift ▼. Ward (1890), 80 

Kan. 551; Wilson ▼. Waugh (1882), Iowa, 700, 45 N. W. Rep. 1044, 11 

101 Pa. St 288; Carter ▼. Roland L. R. A. 802. 

(1880)^ 58 Tex. 640. 
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§§ 245-247.] LAW OF pabtkibbship 

lutions caused by the mere operation of law in case of the 
happening of particular events, and 2, dissolutions decreed 
by law at the suit of one or more partners. 

1. Events Causing Dissolution. 

§ 245. Death of a partner. — Death of one partner operates 
to instantly dissolve an ordinary partnership, and this is nsa- 
ally held to be true even though the partnership articles 
provide for a continuance of the partnership by his execu- 
tors or others, this being deemed to be reaUy the creation 
of a new partnership rather than the mere continuation of 
the old.^ 

Where there were more than two partners, the death of 
one not only dissolves the partnership as to him, but it dis- 
solves the partnership between the survivors also. 



§ 246. Insanity of a partner. — Although opinions have 

differed upon the subject, the rule seems now to be settled 

\ that the insanity of one partner does not of itself work a 

J dissolution of the firm, but may constitute sufficient ground 

to justify a court in decreeing a dissolution.* 

§ 247. Bankruptcy of a partner. — Bankruptcy of one 
partner — by which is meant the public or statutory condi- 
tion as distinguished from mere insolvency — operates to dis- 
' solve the partnership.* 

The same result must also ensue from his assignment of 
all of his property — including his partnership interest — for 
the benefit of his creditors, or from the seizure and sale of 

1 See Vincent ▼. Martin (1885), 70 Y. 838, 22 N. R Rep. 160, 16% 5 L. 

Ala. 540; Exchange Bank ▼. Tracy R. A. 4ia 

(1883), 77 Ma 594; Schmidt y. > See Raymond ▼. Vaughn (1889X 

Archer (1887), 118 Ind. 865, 14 N. E. 128 UL 256, 21 N. R Rep. 566, 15 Am. 

Rep. 543; Durant ▼. Pierson (1891), St Rep. 112, 4 L. R. A. 440. 

124 N. Y. 444, 26 N. R Rep. 1095, 21 > See Eustis ▼. BoUes (1888), 146 

Am. St Rep. 686; Van Kleeck t. Mas& 418, 16 N. R Rep^ a86» 4 Am. 

Hammell (1891), 87 Mich. 599, 49 N. St Rep. 827; Siegel ▼. Chidsey 

W. Rep. 872. 24 Am. St Rep. 182; (1857), 28 Pa. St 279, 70 Am. Dea 

Stewart ▼. Robinson (1889), 115 N. 124. 
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TBBIOKATION OF PABTNXBSHIP. [§§ 248-251. 

his interest at the suit of his individual creditors. A fortiori 
where all the partners unite in making an assignment of all 
of the partnership property for the benefit of its creditors, 
involving an entire suspension and winding up of partner- 
ship affairs, the partnership is dissolved.* 

§ 248. Marriage of partner. — Marriage of a female part- 
ner to a non-partner, at common law, but not under most of 
the modem statutes, would operate to dissolve the partner- 
ship. Even under such statutes, if a male and a female part- 
ner intermarry the partnership would, in most states, be 
thereby dissolved.* 

§ 2491 Gnardianship of a partner. — Guardianship of one 
partner, by virtue of which the management of his property 
is taken from him, operates probably to dissolve the part- 
nership, and at all events would, like insanity, be a ground 
for decreeing a dissolution.' 

§ 250. War between coantries of partners. — War be- 
tween the countries of which the partners are citizens at 
least suspends, and probably works a dissolution of, a com- 
mercial partnership.* 

2. Termination by Decree of Court 

% 251. Declaring void. — Before taking up the question 
of dissolution by decree, the present seems a convenient place 
for mentioning a remedy in the same line, but of far more 
extensive effect. Thus, instead of dissolving the partnership 
and thereby terminating it from the date of the decree, a 
court of equity may find sufficient ground for rescinding the 
contract of partnership altogether and declaring the part- 

1 See Wells T. Ellis (1886X 08 GaL 'See Parsons on Partnership, 
848, Paa Bep. 80. § 80a 

•See Brown ▼. ChanceUor (1884X * Wood t. Wilder (1870). 43 N. Y. 
61 Tex. 487; Bassett y. Shepardson 164, 8 Am. Rep. 684; Hubbard t. 
(1888), 02 Mich. 8, 17 N. W. Rep^ 217. Matthews (1873), 64 N. T. 48; 18 
See, alsob ante^ § 2& Am. Rep^ 062; Qriswold ▼• Wad- 

dington, 16 Johna (N. T.) 488; 40t 
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nership void ah initio. This may be done where one part- 
ner has been induced through fraud, deception or oppression 
to enter into the partnership in the first instance.* " Where 
a person is induced," says Mr. Justice Lindley,* " by the false 
representations of others to become a partner with them, 
the court will rescind the contract of partnership at his in- 
stance; and will compel them to repay him whatever he may 
have paid them, with interest, and to indemnify him against 
all the debts and liabilities of the partnership, and, if the de- 
fendants have been guilty of fraud, against all claims and 
demands to which he may have become subject by reason 
of his having entered into partnership with them, he on the 
other hand accounting to them for what he may have re- 
ceived since his entry into the concern." 

§ 253. Dissolving in equity. — Many causes, however, 
may exist which will justify a dissolution of the firm which 
would not suffice to render the partnership void ah initio. 

Of the causes for which a court will thus decree a disso- 
lution several examples may be given. The courts of law, 
it may be noticed, have no jurisdiction for this purpose, and 
the relief can be sought only in equity. The grounds for 
the intervention of the court are usually acts occurring since 
the formation of the partnership, but they may be acts or 
events preceding its formation. The occasion for seeking a 
dissolution in a court of equity arises usually only in those 
cases in which it was to continue for a definite term not yet 
expired, becaui^e, as has been seen, a partnership at will 
merely is ordinarily dissolvable at any time by the mere 
act of the parties.' 

The fact that the articles provide for dissolution upon 

1 See Newbigging ▼. Adam (1886), U. a 578; Hynes ▼. Stewart (1850), 

L. R. 84 Ch. Diy. 583; Mycock ▼. 10 B. Mod. (Ky.) 429; Smith ▼. £▼• 

Beatson (1870), 18 Ch. Div. 884; erett (1879), 126 Mass. 804; Richards 

Fogg ▼. Johnston (1855), 27 Ala. ▼. Todd (1879), 127 Mass. 167, 

432, 62 Am. Dea 771; Howell ▼. 'lindley on Partnership^ voL H 

Harvey (1848X 5 Ark. 270, 89 Am. (Ewen's ed.), 482. 

Dea 876; Oteri ▼. Soalzo (1801), 145 > See aixU, § 287. 
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notice given by one partner to the other does not prevent 
an application to a court of equity for dissolution.^ 

§263. Causes for dissolution — Fraud. — Fraud in the 
creation of a partnership, as has been seen, may be a suffi- 
cient ground for a rescission of the contract, but it may 
also be treated as a reason for decreeing a dissolution.' 

§ 26*. Insanity or incapacity of partner. — The in- 
sanity or other physical incapacity of one partner, while not 
sufficient of itself, as has been seen, to terminate the partner- 
ship as matter of law, will, if of such a character as to 
permanently disable the partner afflicted from performing 
the duties of the partnership, be sufficient ground for de- 
creeing a dissolution.' 

§ 255. Misconduct of a partner.— The misconduct 

of one partner, other than the one praying for relief, if of 
such a kind and degree as to render the further prosecution 
of the partnership inexpedient, injurious or impossible, may 
be ground for decreeing its dissolution. Courts will not in- 
terfere upon every disagreement between the partners, nor 
" enter into a consideration of mere partnership squabbles," 
but they will interfere where the misconduct of one partner 
or the dissension between the parties is so serious as to en- 
danger the prosperity of the firm or destroy the confidence 
which must exist between partners. Thus, abandonment of 
the business by one partner, his persistent violation of the 
articles, excluding his copartner from participation, dishon- 
esty, gross misconduct, and the like, have been held suffi- 
cient.* 

> Adams ▼. She waiter (1894), 189 1 Coz, 107; WhitweU ▼. Arthur 
Ind. 178, 88 N. E. Rep. 607. (1865), 85 Beav. 140; Jones y. Noj 

> See Oteri ▼. Scalzo (1891), 145 (1888), 2 M. & K. 125. 

U. & 578, 12 Sup. Ctw Rep. 895, 86 < See Seighortner y. Weissenbom 

L. ed. 824; Rosenstein y. Bums (1869), 20 N. J. £q. 172; Rosenstein 

(1882), 41 Fed. Rep. 84t y. Burns (1882), 41 Fed. Rep. 841; 

s See Raymond y. Vaughn (1889X Groth y. Payment (1890), 79 Mich. 

128 la 256, 15 Am. St Rep. 112, 4 290; Cottle y. Leitch (1868), 85 GaL 

L.B.A«440;Sa7ery.Bennet(1788)^ 484; Holladaj y. EUiott (1879), 8 
11 161 



\. 



V 



g§ 256) 257.] ULW or pabtnebship. 

§ 2S6, Most not be mlscondiiet of partner seeking 

dl88olntion. — But the partner who is himself at fault will 
not be permitted to make use of his own misconduct to se- 
care a dissolution. ^A party who is the author of the ill- 
feeling between himself and his partners," said the court in 
one case,^ ^ ought not to be permitted to make the relation 
he has induced the ground of a dissolution of the partner- 
ship. His conduct may have been taken with a view to 
that very result, and it would be inequitable to allow him 
advantage from his own wrongful acts. It would allow one 
partner, at his election^ to put an end to his own delibecate 
contract, when the other had been guilty of no wrongful 
act or omission of duty." 

§ 257. Impossibility of success. — So, though there 

be no misconduct, if the further prosecution of the partner- 
ship with profit or success has become impossible or imprac- 
ticable, if its purpose or object has become unattainable, if 
it is found that the scheme or theory upon which the part- 
nership was based was illusory or erroneous, — in these and 
like cases the court may decree its dissolution, as it is not 
to the advantage of any one that the business should be con- 
tinued under such circumstances.' 

Oreg. 84; Harrison ▼. Tennant Fairthome v. Webton (1844X 8 
(1856), 21 Beav. 482; Essel v. Hay- Hare, 887. 

ward (1860), 80 Beav. 15a > See Rosenstein t. Bums (1882), 

1 Gerard y. Gateau (1876), 84 IlL 41 Fed. Rep. 841; HoUadaj y. £1- 

121, 25 Am. Bepi 48& See, also, liott (1878), 8 Oreg. 84; Jennings y. 

Baddeley (1856), 8 E. & J. 7a 
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§ 258. The necessity of notice. — The creation of a part- 
nership and the transaction of its business are notice to the 
public that a relation has been entered into to which the law 
attaches -certain incidents and liabilities. If this relation is 
terminated, it would seem to be a natural consequence that 
some notice of the fact should also be given, if it is desired 
to bring those incidents and liabilities to an end. And notice 
is required by law in many cases. We are now to consider 
when notice is required, to whom, and how it may be given. 

§ 259. In what cases notice is required — Not on disso- 
lution by mere operation of law. — As has been seen, the 
dissolution may result either from the act of the law or the 
act of the parties. The causes which will operate to dissolve 
the partnership by mere operation of law have been consid- 
ered, and it is obvious that the existence of these causes is 
usually accompanied by facts and circumstances which must 
of themselves give publicity to the event. Thus, the fact 
that one of the partners has died is usually, if not always, 
accompanied by circumstances which must give publicity to 
the fact The same is true of the bankruptcy of a partner, 
or the declaration of war bet ween the * countries of which 
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partners respectively are citizens. The result of this neces- 
sary and inherent publicity is the role that no notice is 
required where the partnership is dissolved upon the hap- 
p^iing of one of the events which terminate a partnership 
by mere operation of law.^ 

§ 260. Required on dissolntion by or through act 

of parties. — But in the case of a dissolution by or through 
the act of parties, no such publicity is necessarily incident 
and therefore a different rule prevails. In such cases, whether 
the partnership comes to an end by lapse of time or by mutual 
consent, or by the act of one of the partners, notice must be 
given. 

It must be given also where the partnership is dissolved 
by judicial decree at the suit of one of the partners. 

§ 261. To whom notiee required. — Notice may be re- 
quired for two purposes and to two classes of persons : 

1. If a partner intends to dissolve the partnership in pur- 
suance of his power to do so, he must give his partners no- 
tice of that fact, both as a means to the dissolution, and also 
for the purpose of withdrawing the powers conferred upon 
them at the time the partnership was created. This ques- 
tion does not frequently arise, but the occasion exists.' 

^See Griswold y. Waddington on Partnership, seoa SSd'^SSS; Ai^ 

(1818), 15 Johna (N. Y.) 57, 16 id. nold ▼. Brown, 24 Pick. (Man.) 89, 

488; Bank ▼. Matthews (1872), 40 H 85 Am. Dea 296; Marlett ▼. 

N. T. 12; Eustis v. BoUes (1888), Jackman,8 AUen (Ma8&),287; But- 

146 Mass. 418, 4 Am. St Rep^ 827, ler y. Mullen, 100 Mass. 458.'* 

16 N. K Rep. 286. In this last case > Thus, in Eagle v. Buoher (1856), 

it is said: ""The bankruptcy, like 6 Ohio St 295, 67 Am. Dec. 842, it 

the death of a partner, dissolyes is said: "That a partnership may 

the partnership; and, as it is a be dissolved by the act of one of 

public and notorious proceeding, the partners we do not . • • 

all creditors are bound to take no> intend to impugn. That is too 

tice of it and no further notice well settled to be now questioned, 

need be given. The publication of But to effect that purpose, the act 

bankruptcy or insolvency proceed- must be done with a view to its 

ings is legal notice to all persons accomplishment It should be 

by which they are bound. Story communicated at once to the other 
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2. Bat the question most frequently arising, and the one 
giving most difficulty, is the question of notice to third per- 
sons. Of these there are two classes : those who have had 
previous dealings with the firm, and those who have not. 
The former have necessarily knowledge of the existence of 
the firm, and have had occasion to rely upon the credit of 
its members, while the latter have not necessarily known 
of it, and have been brought into no personal relation with 
it. Notice to both classes may be necessary — to the former 
because they have already known and trusted to the part- 
nership ; to the latter because if they do not already know 
of its existence, they may learn of it and be deceived by 
supposing it to continue ; but the same kind of notice is 
not required for both classes. Thus — 

§ 262. How notice given — 1. To those who have had 
dealings with the firm. — Persons of the first class, having 
actual notice of the existence of the partnership, and having 
given credit to it, should be given actual notice of its disso- 
lution. It is immaterial how the notice is given or by whom ; 
the important thing is that they receive it. 

In one case,* after referring to the method of giving notice 
to strangers, the court said : ^^ The rule is different in respect 
to persons who have dealt with the firm before the dissolu- 
tion. The rule in such cases in this state requires that, to 
relieve a retiring partner from subsequent transactions in 
the partnership name, notice of the dissolution must be 
brought home to the persons giving credit to the partner- 
ship. If, in any way, by actual notice served, or by seeing 

membersof the firm. They should Ahbot v. Johoson, 89 N. H. 9; 

be advised of the new relations Jones v. Lloyds L^ R. 18 Eq. 268^ 

created by the withdrawal of a 371. 

member, or a transfer of his inter- > Austin v. Holland (1877), 69 N. Y. 

est in the concern. Their future 671, 25 Am. Rep. 248. In this case 

relations toward each other, and it was held that the mere mailing 

their pursuit of the particular en- of a notice of dissolution was not 

terprise, depend on the acquisition sufiScient; it must be received, 
of such knowledge." See, also^ 
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the publication of the dissolution, or by information derived 
from third persons, the party, at the time of the dealing, is 
made aware of the fact that the partnership has been dis- 
solved, the contract will not bind the firm. It is sufficient 
to exempt the firm from liability that the person so con- 
tracting with a partner in the firm name knew or had rea- 
son to believe that the partnership had been dissolved, but 
this must appear and be found by the jury, or else the con- 
tract Avill be treated as the contract of the partnership." 

A common method of giving the notice is by personal 
communication or by letter or circular addressed to and re- 
ceived by all persons with whom the firm has had dealings. 
Mailing the notice, properly addressed, raises a presumption 
of its due receipt, but the presumption is not conclusive and 
actual receipt must be shown.^ Mere publication in a paper 
is obviously not enough ; it must appear further that the 
party to be notified saw it or otherwise knew of it.^ 

§ 263. How notice given — 2. To strangers.— Of the 

persons who have not had dealings with the firm, there are 
likewise two classes — those who knew of the partnership but 
had not dealt with it, and those who did not know of it, prior 
to its dissolution. As to the latter class, it is said that no no- 
tice at aU is necessary,* upon the ground that, as they did not 

I Meyer ▼. KrohD, 114 IIL 674 eoough. Robioson y. Floyd (1893)» 

s Notice of dissolution was pub- 169 Pa. St 166» 28 AtL Rep. 26& 

lished in a paper and a copy of the See, also, Nicholson v. Moog (1880), 

paper with a red line drawn about 68 A1& 471; Stoddard Mfg. Ca ▼. 

the notice was mailed to a former Krause (1889), 27 Neb^ 88, 42 N. W. 

dealer residing in another town. Rep. 918; Long v. Oamett (1888), 

Held not alone sufficient. Haynes 69 Tex. 229; Gilchrist v. Brande 

V. Carter, 12 Heisk. (Tenn.) 7, 27 (1888), 68 Wis. 184^ T6 N. W. Rep. 

Am. Rep. 747. Proof of the publi- 817 ; Backus v. Taylor (1882), 84 Ind. 

cation of the notice in a news- 608; Sibley ▼. I^rsons (1892), 98 

paper is not sufficient where it is Mich. 638, 68 N. W. Repi 786. 
not showp that the other party * See Austin v. Appling (1891), 88 

either took or read the paper. Rose G& 64, 18 S. R Rep. 966; Swigert 

T. Coffield, 68 Md. 18, 86 Aul Rep, t. Aspden (1898), 62 Minn. 666^ 64 

889. Mere publication is not N. W. Repi 788. 
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leam of the existence of the partnership until it had actaally 
been dissolved, they could havp no reason for holding it lia- 
Ue ; and this is doubtless correct where no element of estop- 
pel is involved, though notice by publication, even in such 
cases, would be the safer course. As to the former, general 
notice is enough, and this notice may be given in a variety 
of ways, though publication for a reasonable period in a 
newspaper of general circulation at the place where the 
partnership business is carried on is deemed the most ef- 
fectual and appropriate.^ 

iThus, in Lovejoy ▼. Spafford (1879), 66 Misa 686; Richards v.But- 
(1876), 93 U. & 480, 440, it is said: ler (1880), 66 (}a. 698; Central Nat 
*'We think it is not an ahsolute^ Bank t. Frye (1889), 148 Masa 498, 
inflexible rule that there must be 20 N. R Repi 825. 
a publication in a newspaper to In Ellison v. Sexton, supra, the 
protect a retiring partner. That court said: "Itis often difficult to 
is one of the circumstances con- determine what amounts to due 
tributing to or forming the general and sufficient notice of the retire- 
notice required. It is an important ment of a partner; but the evidence 
one, but it is not the only or an in- to prove it should be such as would 
dispensable one. Any means that, reasonably warrant the jury in 
in the language of Mr. Bell, are finding the fact of notice; that the 
fair means to publish as widely as party to be charged with it act- 
possible the fact of dissolution, or uaUy had it» or might, by reason- 
which, in the words of Judge Ed- able diligence, have learned of the 
monds, are public and notorious to dissolution of partnership and the 
put the public on its guard; or, in retirement of the partner sought 
the words of Judge Nelson, notice to be charged, from the means and 
in any other public and notorious opportunity supplied or afforded 
manner: or, in the language of Mr. for the purpose of giving notice of 
Verplanck,notice by advertisement the same. (Generally, the reason- 
or otherwise, or by withdrawing ableness of the notice will be a 
the exterior indications of partner- mixed question of law and fact to 
ship, and giving the public notice be submitted to the jury, under 
in the manner usual in the com- proper instructions of the court, 
munity where he resides, are means as to whether, under all the attend- 
and circumstances proper to. be ing circumstances of the particu- 
considered on the question of no- lar case, it was sufficient to war- 
tioe." See, also, Ellison v. Sexton rant the inference of actual or 
(1890), 106 N. a 866, 18 Am. St Repi constructive knowledge of the di» 
907, 11 a E. Rep. 180; Polk v. OUver solution.** 
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§ 264. Who should give notice — Actual and ostenslhli 
partners. — Notice of the dissolution may be given by either 
partner, and where the partnership is dissolved by mutual 
consent all of the partners usually unite in giving it. Each 
partner who withdraws from a firm is interested in giving 
notice, for, as will be seen,' where notice is required, a part- 
ner who retires, whether by sale of his interest or any other 
means, will, until notice is duly given, continue liable as a 
partner to those formerly dealing with the firm. 

If the partner desiring to give notice is prevented by his 
copartners from exercising that right, they may be com- 
pelled to do what may be necessary to enable notice to be 
given, as to sign advertisements or join in notices to former 
customers.' 

§ 265. Dormant and secret partners. — A dormant 

partner, i. «., one both secret and passive, is not bound to 
give notice of his withdrawal, for no one of the public knew 
of his connection with the firm, and no one, therefore, could 
have relied upon it ; but a mere secret partner is bound to 
give notice of his withdrawal to those who knew of his con- 
nection with the firm, though not to those who had no 
knowledge of it. A retiring dormant partner would also 
be liable to one who knew of his existence, if he were not 
given notice of his withdrawal* 

§266. Effect of not giving notice.— Where a partner- 
ship is dissolved or a known member of the firm retires, 
until the dissolution or retirement has been duly notified 

1 See po9t, § 266. v. Appling (1891), 88 Ga. H 18 S. K 

' 1 Lindley on Partnership (Ew- Rep. 955; Nussbaumer v. Becker 

ell's ed.), 214: Troughton v. Hun- (1877), 87 Ul. 281, 29 Am. Rep. 58; 

teir (1854), 18 Beav. 470; Hendry ▼. Lieb v. Craddock (1888), 87 Ky. 525^ 

Turner (1886), 82 Ch. Div. 855. 9 a* W. Rep. 888; Pitkin ▼. Benfer 

>See Elmira Iron Ca v. Harris (1892), 50 Ean. 108, 81 Paa Rep. 

(1891), 124 N. T. 280, 26 N. E. Rep. 695, 84 Am. St Rep. 110; Brown ▼. 

641; Elkinton v. Booth (1887), 148 Foster (1894), — a a — ^ 19 a EV 

Ifass. 479, 10 N. E. Rep. 460, Austin Rep. 299. 

168 



sonoB 07 DissoLunov. [§ 266. 

the power of each partner to bind the others by contract 
with third persons remains unimpaired, although as between 
themselves such authority is at an end.' 

The retiring partner, in the absence of notice, remains 
liable also, it is said, for the torts committed subsequently 
by his late partners or their agents in the line of their for- 
mer business.' 

1 See MorriU t. BisseU (1894X M >See 1 Lindley on Ptirtnership 

Mioh. 409, and note; Prentifli ▼. (EweU's ed.X 214^ oiting Stables ▼• 

Sinclair (1381X 5 Vt 149, 96 Am. Eley (1826), 1 Gar. ft P. 614. But 

Dea 288, and note; Austin ▼. Hoi- see PoUook's Digest of Pftrtner- 

land (1877), 68 N. Y. 671, 86 Am. ship (6th ed.]^ 64 
Bep.246L 
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§ 267. In general. — The finn being dissolved for some 
sufScient reason, and dae notice having been given when 
necessary, it remains to be considered what is the effect of 
the dissolation, particularly as respects the powers and du- 
ties of the partners. For reasons which wiU be obvious, 
dissolution by death, which completely removes one of the 
partners, presents an aspect entirely different from that pre- 
sented when dissolution results from any other cause, leav- 
ing all partners alive and capable or desirous of acting. 
The condition of the surviving partner, therefore, must be 
separately considered. 

§ 268. Bights^ powers and liabilities of the surviving 
partner. — The death of one partner operates, as has been 
seen, to dissolve the partnership. Upon dissolution by death 
the entire legal title to aU the partnership assets passes to 
the surviving partner or partners.* They alone, to the ex- 

iln Barry v. Briggs (1871X 22 dispose of them as he pleases, to 

Mich. 201, the rule is stated that a settle aU debts against the concern, 

sole surviving partner has the en- to make any compromise he may 

tire legal title to aU the partner- deem necessary, and to turn the 

ship asseta He has the rights assets into an available and dis 

acting honestly and with reason- tributable form. As to partner 

able discretion and diligence, to ship real estate, see ant0^ g lit 
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dusion of the reprosentatives of the deceased partner, have 
the right to the possession of the partnership property, and 
to collect or receive debts due the firm. Causes of action, 
at law, survive to or against them, and therefore they alone 
are the ones to sue or be sued in respect to partnership deal- 
ings.^ But while they have the legal title, they hold it in 
trust for the firm, and it is their duty to apply the assets to 
the payment of the debts, to close up the business with rea- 
sonable promptness,^ and to account to the representatives 
of the deceased partner for his share of the final balance.* 
In their deaUngs with partnership assets, the surviving part- 
ners are charged with all the duties of fair dealing and re- 
gard for the interests of the firm which are required of 
other trustees.* While engaged in closing up the business, 
the surviving partners may exercise such powers as are 
reasonably necessary to accomplish that purpose. Thus they 
may sell, mortgage or pledge the property, borrow money,* 

1 The last surviving partner or McCall (1894), 141 N. Y. 487. 86 N. 

partners are to sue and be sued in E. Rep. 498, 88 Am. St Rep. 807. 

respect of partnership afifairs. 1 He is bound to keep accurate ao- 

Lindley on Partnership (£weU*s counts and to keep the representa- 

ed.), 288. tives of the deceased partner in- 

>See Clay v. Field (1888), 84 Fed. formed of aU that properly conA 

Rep. 875» Paige's Partn. Ca& 2ia cems them. Heath v. Waters (1879). 

•See Valentine v. Wysor (1890), 40 Mich. 457. 
188 Ind. 47, 7 L. R A. 78a » Thus in Durant v. Pierson (1891), 

4 A surviving partner occupies 124 N. T. 444, 26 N. E. Rep. 1095, 21 
the position of trustee, and cannot Am. St. Rep. 686, 12 L. R. A. 146, 
be permitted to make gain for him- the court say: '*When a partner- 
self at the expense of the estate of ship is dissolved by the death of a 
a deceased partner. Little v. Gald- partner, the survivor is entitled to 
weU (1894), 101 Cal. 558, 86 Pac the possession and control of the 
Repi 107, 40 Am. St Rep. 89; Gal- joint property for the purpose of 
braith v. Tracy (1894), 158 IlL 54^ dosing its business, and to that 
38 N. E. Rep. 987, 46 Am. St Rep. end and for that purpose he may, 
867, 28 L. R. A« 129. He cannot according to the settled principles 
buy of or sell to himself. Denholm of the law of partnership, admin- 
V. McKay (1889), 148 Mass. 484^ 19 ister the affairs of the Arm, and by 
N. £. Rep, 551, 12 Am. St Rep. 574. sale, mortgage, or other reasonable 
If he misappropriates the assets^ disposition of the property, make 
equity wiU give reliet RusseU v. provision for meeting its obliga- 
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or make an assignment for the benefit of creditors.^ They 
should complete the executory contracts into which the 
firm had entered, and for this purpose have the power to 
purchase materials, employ assistance or make such other 
incidental contracts as the case reasonably requires.' Upon 
the death of the sole surviving partner before the estate 
is closed, his powers and liabilities pass to his administrator 
or executor.* The right of the survivor to compensation 
has already been referred to in a previous section.* 

§269. Same subject — Continuing business under pro- 
visions of will. — The authority of the surviving partners 
is to close up and not to continue the partnership affairs, 
and they have therefore no right to make new contracts, 
engage in fresh enterprises or to carry on the partnership 
business for any longer period than is reasonably necessary 
to enable the affairs to be closed up without unnecessary 
loss or injury. If, in violation of their duty, they do con- 
tinue the business, they may be restrained by injunction, or 

tion& He may, for that purpose, son v. Senter (1885), 118 U. S. 8, 80 

borrow money, and give a valid L. ed. 49; Williams v. Whedon 

pledge of the copartnership prop- (1888), 109 N. T. 888, 16 N. E. Rep. 

erty for its repayment Williams 865, 4 Am. St Rep. 460; F&rtton v. 

V. Whedon, 109 N. T. 883, 4 Ahl Leftwich (1889), 86 Va. 421, 10 a R 

St Rep. 460; Emerson v. Senter, Rep. 686, 19 Am. St Rep. 903, 6 L. R. 

118 U. a 8, 8; Fitzpatrick v. Flan- A. 569); in the absence of a statute 

nagan, 106 U. a 648; Butchart v. forbidding. Shattuok v. Chandler 

Dresser, 4 DeGez, M. ft G. 542, 10 (1889), 40 Ean. 616, 20 Paa Rep. 225, 

Hare, 458; In re Clough, Bradford 10 Aql St Rep, 227. 

Commercial Banking Ca v. Cure, > See Little v. CaldweU (1894), 101 

Ia R. 81 Ch. Div. 826." See, also» CaL 558, 86 Pao. Repi 107, 40 AnL 

Barton v. Lovejoy (1894), 56 Minn. St Rep. 89; Calvert v. Miller (1886), 

880, 57 N. W. Rep. 985, 46 AnL St 94 N. C. 600; Oliver v. Forrester 

Rep. 482. (1880), 96 111. 816. 

1 Although there has been a little *Galbraith v. Tracy (1894), 158 

doubt about the power of the sur- IlL 54^ 88 N. E. Rep, 987, 46 Am. St 

vivor to make an assignment for Repi 867, 28 L. R A« 129; Dayton 

the benefit of creditors, the weight v. Bartlett (1882), 88 Ohio St 857; 

of authority undoubtedly sustains Brooks v. Brooks (1878), 12 Heisk. 

it (Fitzpatrick v. Flannagan (1882), (Tenn.) la 

106 U. a 654^ 27 L^ ed. 211; Emer- 4See ante, g lia 
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they may be held accountable for interest or profits and 
will be charged personally with the losses.* j 

The deceased partner may, however, by his will authorize 
the business to be carried on for a period limited therein, 
either by the survivors alone or by the survivors and his 
executors jointly, and the business may be continued in pur- 
suance of such a provision.' In such a case, unless there is 
something in the will to indicate a contrary purpose, it will 
be presumed that the deceased intended to subject to the 
hazard of the business only the capital already embarked in 
it, and not the general residue of his estate.* 

Where there is no will, the persons who are entitled to 
receive the deceased partner's share may consent to a con- 
tinuance of the business on such terms as they may deem 
advisable.* 

§ 270, Same subject — Liability of estate of deceased 
partner. — ^Although, as has been seen,* causes of action 
against the firm, at common law, survive against the sur- 
viving partners only, the estate of the deceased partner is 
not thereby released from all liability in equity. The sur- 
viving partners who had paid the debt might have contribu- 
tion in equity from the estate of the deceased partner, and, 
by extending this equity of the surviving partners to the 
creditor himself, the rule is now established in England and 
many of the United States that the creditor may proceed 
either against the survivors at law, or, without having any 
recourse to them or attempting to exhaust the partnership 
assets, he may in equity proceed at once against the estate 
of the deceased partner.* In several states by statute this 

» See Story on Partnership. § 843; Walker (1880), 103 U. a 444, 26 L. 

Robinson ▼. Simmons (1888), 146 ed. 404, Paige's Partn. Ga& 209. 

Mass. 167, 15 N. E. Rep. 658, 4 Am. ^ See Robinson v. Simmons, supra. 

St Rep. 299. ^See ante, § 268. 

3 See Stewart v. Robinson (1889), ^See Doggett v. DiU (1884), 108 

115 N. T. 828, 23 N. E. Rep. 160, 5 HL 560, 48 Am. Repi 565, where 

L. R. A. 410. many cases are collected; Nelson 

•See Smith v. Ayer (1879X 101 v. HiU (1847), 5 How. (17. 8,) 127. 
U. a 820, 25 L. ed. 955; Jones v. 
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method of prooednre is expressly anthorizecL' Other states, 
however, such as New York, Georgia, Wisconsin and per- 
haps some others have declined to adopt this role, and per- 
mit recourse to the estate of the deceased only when the 
firm and the survivors are insolvent.' 

§271. Powers of partners after dissolution — Powers 
continue for the purpose of closing up the business.— 

The dissolution of the partnership terminates entirely the 
power of each partner to continue to bind the firm by new 
contracts. The power of each partner is thenceforward 
limited to closing up the partnership affairs, but for this pur- 
pose his authority is deemed to continue, with all the rights 
and incidents as before. Thus either partner may, after dis- 
solution, receive payment of firm debts and give discharges 
therefor ; sell the partnership property ; pay the firm debts ; or 
do any other act respecting the closing up of previous trans- 
actions which he might do if the partnership still continued.* 

Unless they agree otherwise, 'each of the former partners 
has an equid right to the possession of the assets, and is 
under an equal duty to apply them to the discharge of part- 
nership obligations.^ 

Where there are more than two partners, the majority 
have the same power to control the winding up of the busi- 
ness that they have to direct its conduct before dissolution.' 

1 Thus, see Camp v. Grant (1851), III 200; Ruffner ▼. Hewitt (1874), 

21 Conn. 41, 54 Am. Deo. 821; Man- 7 W. Va. 585; Seldner ▼. Mt. Jaok- 

ning T. WUliams (1851), 2 Mich. 105; son Nat Bank (1887), 66 Md. 488, 59 

Ralston v. Moore (1885), 105 Ind. Am. Rep, 190; Perkins ▼. Butler 

248,4N.RRepi678; Blair v. Wood Ca (1895), 44 Neb. 110, 62 N. W. 

(1884), 108 Pa. St 278; McLain v. Rep. 808; Western Stage Co, ▼. 

Carson (1842), 4 Ark. 164^ 87 Am. Walker (1856), 2 Iowa, 60i 65 Am. 

Dec. 777. Dec. 789; Davis v. Megroz (1893), 

« See Pape v. Cole (1878), 55 N. Y. 55 N. J. L. 427. 

124, 14 Am. Rep. 198; Sherman v. ^Gray v. Green (1894), 149 N. Y. 

Kreul (1877), 42 Wis. 38: PuUen ▼. 816, 87 N. K Rep. 124^ 40 Am. St 

Whitfield (1875), 55 Ga. 174; Pear- Rep. 596. 

son V. Keely (1845), 6 B, Mon. (Ky.) * Western Stage Ca t. Walker, 

128, 43 Am. Dea 16a suprcu 

> See Heart v. WaUh (1874), 75 
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§ 272. No power to create new obligations. — Bat 

with the closing ap or completion of old transactions the 
power of each partner after dissolation ends. He cannot 
create new obligations, or vary the character, form or obliga- 
tion of those already existing. Hence he cannot, after dis- 
solation, bind his partners by making, accepting, indorsing 
or renewing negotiable paper; create a new or revive an 
old debt against them; remove the bar of the statate of lim- 
itations as to them, or bind them by admissions or declara- 
tions not relating to prior transactions;^ provided, of coarse, 
in all cases, that dae notice of the dissolation had been 
given.* 

§ 273. Powers of settling or liqaidatlng partner.— In- 
stead of all the partners participating in the settlement of 
the partnership affairs after dissolation, as contemplated in 
the last section, the partners may, apon sach dissolation, 
agree that one of the partners only shall proceed to liqaidate 
the affairs of the firm. An express agreement to this effect 
is not indispensable; it may be shown by acqaiescence. The 
effect of snch an agreement is not to enlarge the powers of 
the settling partner, bat to exclude the others from partici- 
pation. Such an agreement could not, of coarse, affect third 
persons who had no notice of it, but if they have notice they 
will be subject to the equities of the partners if they do not 
deal only with the partner so specified. 

^See Humphries ▼. Chastain There are cases holding other- 
(1848), 6 Ga. 166, 48 Am. Dec. 247; wise as to the power of one part- 
White ▼. Tudor (1860), ^4 Tex. 639, ne&to prevent the operation of the 
76 Aql Dea 126; Van Keuren ▼. statute of limitations hj admis- 
Parmelee (1849), 2 N. T. 628, 51 sions or payments, foUowing Whit- 
Am. Dea 822; Tate v. Clements comb v. Whiting, 2 Doug. (Eng.) 
(1878), 16 Fla. 889, 26 Am. Rep, 709; 652, such as Beardsley ▼. HaU (1869), 
Maybeny v. Willoughby (1877), 5 86 C5onn. 270, 4 Am. Eep, 74; Mer- 
Neb^ 868, 25 Am. Rep. 491; Pen- ritt ▼. Day (1876), 88 N. J. L. 82, 20 
noyer ▼. David (I860), 8 Mich. 407; Am. Repi 862, but the weight of 
Clement v. Clement (1887), 69 Wia authority is opposed to these casea 
599, 86 N. W. Rep. 17, 2 Am. St > In Tate v. Qementa «fpra, it ia^ 
Rep. 760. indeed, said that notice is not neo- 
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The liquidating partner is bound to be diligent and must 
not unreasonably prolong the settlement. If he does, equity 
may interfere. His duty of good faith and fair dealing is 
perhaps intensified by his position as sole administrator. 

He has, like any other partner after dissolution, power to 
wind up and complete partnership transactions only, and 
not to create new debts or obligations against^ his former 
partners; but for the purposes of winding up, collecting 
debts, discharging obligations, and reducing the assets to an 
available and distributable form, all the powers of the part- 
ners are concentrated in him and may be exercised accord- 
ingly.* 

essary, as the requirement of notice 691; Gilmore ▼. Ham (1BH\ 14d 

has reference to future dealings N. T. 1, 86 N. K Rep. 826^ 40 Am. 

only; but see Clement ▼. Clement, St. Repi 554 In Pennsylvania, see 

supra; Sage ▼. Ensign (1861), 2 Estate of Davis (1840), 5 Whart 

Allen (Mass.), 245. 530, 84 Am. Dea 574; Fulton ▼. 

1 See Palmer v. Dodge (1854), 4 Central Bank (1879), 92 Pa. St 112; 

Ohio St 21, 62 Aql Dea 271; Hil- Earon ▼• Maokey (1884), 106 P&l St 

ton V. Yanderbilt (1880), 82 N. T. 45a 
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CHAPTER XVIL 



OF SPECIAL AGREEMENTS BETWEEN THE PARTNERS AT DIS- 

SOLUTION, 



I 874 Agreements as to distribu- 
tion of property or pay- 
ment of debtSi 



§ 27& Agreements creating re- 
lation of principal and 
surety. 

270. Creditor's assent to ar^ 

rangement 



§ 274. Agreements as to distribution of property or pay- 
ment of debts. — It is not nncommon for the partners to 
agree at dissolution as to the distribution of the partnership 
property or the payment of the partnership debts. Thos^ an 
agreement that the continuing partner shall assume and pay 
the partnership debts is often made, and, even though not 
expressly made, would be implied to the extent of the firm 
assets received by the continuing partners.^ It is not an 
agreement to answer for the debt of another, and is there^ 
fore valid though not in writing.* 

Such agreements are entirely valid as between the part- 
ners themselves, but they do not bind the firm creditors 
unless the latter become a party to them. The liability of 
each partner for the payment of the partnership debts con 
tinues in solido after dissolution as before; and creditors 
cannot be cut off from their remedies by any agreement be- 
tween the partners alone. They neither lose their right to 
proceed against the partner in whose favor the arrangement 
is made, nor are they required to first exhaust their remedies 
against the other. 

I See Hobbs ▼. Wilson (1865X 1 'See Hunt ▼. Rogers (1S6S), 7 
W. Va. 60; Peyton ▼. Lewis (1851), Allen (Mass.), 469; Yanness v. Dn- 
19 K Mon. (Ky.) 850. bois (1878X 64 IndL 88a 
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§ 276. Creating relation of principal and surety. 

Such an agreement, however, it has been held, creates the 
relation of principal and sorety between the partners — the 
partner assuming the debts being the principal and the other 
the surety, — and creditors who have notice of this arrange- 
ment have been held bound to respect the rights of the 
surety as in other cases.' Thus, it has been held that an 
extension of time to the partner who has thus become the 
principal debtor will release the other,* though this has been 
denied ; * and if the latter pays the debt he is entitled to the 
benefit of the securities which the creditor held against the 
principal debtor.* 

§ 276« Creditor's assent to arrangement. — An as- 
sent, however, by the creditor to the assumption by one 
partner of the firm's debt to such creditor, and an agreement 
by the creditor to look to such partner alone for payment, 
if upon a sufficient consideration, will amount to a novation 
and discharge the retiring partner ; but such assent must be 
actual, and will not ordinarily be implied from mere silence.* 
And unless there is a sufficient consideration, the agreement 
of the creditor to release the retiring partner and look only 
to the others will not be binding.* 

1 See Smith ▼. Sheldon (1876), 86 W. Va. 803, 12 S. E. Rep. 708; Na 
Mich. 42, 24 Am. Rep^ 529; John- tional Gash Register Ca ▼. Brown 
son V. Young (1882), 20 W. Va. 614; (1897), 19 Mont 200, 61 Am. St Rep. 
Fernald v. Clark (1892), 84 Me. 284, . 49a 

24 AtL Rep. 828; Brill v. Hoile ^See Fernald ▼. Clark, tupra; 

(1881), 58 Wis. 537, 11 N. W. Rep. Johnson v. Young, suprcu 

42; Bank v. Green (1884), 40 Ohio ^See Bank v. Green (1884), 40 

St 431; Leithauaer v. Baumeister Ohio St 481; York v. Orton (1885), 

(1891), 47 Minn. 151, 49 N. W. Rep. 65 Wis. 6, Paige's Partn. Gas. 160; 

d60, 28 Am. St Rep. 836. Barnes v. Boyers (1890), 84 W. Va. 

2 Smith V. Sheldon, mipra; BriU 803, 12 a E. Rep. 70a 

7. Hoile, supra; Leithauser v. Bau- * Eagle Mfg. Ca v. Jennings 
«neister, aupra. (1883), 29 Kan. 657, 44 Am. Rep. 66a 

sSee Barnes ▼. Boyers (1890), 84 

178 



^ 



CHAPTER XVm 



OF THE LIEN OF PABTNESa 



4 917, la generaL 
27SL Nature of the right 
879l When it beoomes important 
99a To what lien attachesL 



8 381. Against whom lien exista. 
882L What the lien secoreai 
288. How lien ia lost 
884 No lien if partnership illegal 



§ S77. In general. — Something has been already said re> 
garding the right of each partner to insist that the partner- 
ship assets shall be applied to the payment of the partner- 
ship debts; and it has been noticed that the right is often 
spoken of as the partner's lien.^ Before taking up the sab- 
ject of the application of the assets and the final accounting, 
a little further consideration of this subject seems desirable. 
In dealing with this matter, the language of Mr. Justice 
lindley will be largely adopted.' 

§ 278. Nature of the right. — In order to discharge him- 
self f rom'his liabilities as a partner, every partner has a right 
to have the property of the partnership applied in payment 
of the partnership debts. In order, also, to secure a proper 
division of the surplus assets, he has a right to have what- 
ever may be due to the firm from his copartners, as members 
thereof, deducted from what otherwise would be payable to 
them in respect of their shares in the partnership. In other 
words, each partner may be said to have an equitable lien 
on the partnership property for the purpose of having it ap- 
plied in payment of the partnership debts; and also a simi- 
lar lien upon the surplus assets for the purpose of having 
them applied in payment of what may be due to the part- 



iSeean^§lSaL 



'See 1 Lindley on Partnership 
(EweU*s 2d ed.), dSQetseq. 
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ners respectivelyy after deducting what may be dae from 
them as partners, to the firm.^ 

§ 279. Same subject — When it becomes important.— 

This right or lien does not exist for any practical purpose 
until the affairs of the partnership have to be wound up, or 
the share of a partner has to be ascertained; nor has any 
partner thereby, as has been seen^' a right. to imdst.tbat firm 
creditors shall exhaust the firm assets before having recourse 
to the partners as individuals. But when partnership ac- 
counts have to be taken, and the shares of the partners have 
to be ascertained, the lien of the partners on the firm assets 
and on each other's shares becomes of the greatest impor- 
tance. 

§ 280. To what the lien attaches. — During the continu- 
ance of the partnership the lien attaches to everything which 
can be considered partnership property. It is not lost by 
substitution of new stock for old, and on the death or bank 
ruptcy of a partner his lien continues in favor of those who 
represent him until his share has been ascertained and pro- 
vided for by the other partners. After the partnership has 
been dissolved, however, the lien is confined to what was 
partnership property at the time of the dissolution, and does 
not extend to what may have been subsequently acquired 
by those who continue to carry on the business. 

As the lien extends only to that which is firm property, if 
the partnership be one in the profits only, the lien can attach 
to the profits alone and not to the means by which those 
profits were produced.' And as it is an incident of partner- 
ship, it does not exist where there is really no partnership 
but only a joint adventure, in respect of which each retains 
the title to his own goods and their proceeds.^ 

1 See 1 Lindley, mpra; Pearson >See ante, § 21QL 
▼. Eeedy (1S45), 6 R Mod. (Ky.) 128, * See antey § 62l 
48 Am. Dea 160 ; Bard well ▼. Perry « 1 Lindley, 858 (Ewell's M edLX 
(1847), 19 Vt 292, 47 Am. Dea 687. 
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§ 281. Against whom lien exists. — The lien of each part- 
ner exists not only as against the other partners, but also 
against all persons claiming through them or any of them.^ 
It is available, therefore, against their executors, execution 
creditors and assignees or trustees in bankruptcy.' While, 
however, it exists against the share of each partner and 
against a person who purchases that share from him, it 
would defeat the purposes of the partnership to enforce it 
against the purchaser of firm property in the ordinary course 
of business; and a person, therefore, who in good faith pur- 
chases from one partner specific chattels belonging to the 
firm, acquires a good title thereto notwithstanding the liens 
which the other partners might have had prior to the sale.' 

§ 282. What the lien secnres.— The lien of the partners 
is intended to secure whatever is due to or from the firm by 
or to the members thereof as such. It does not, therefore, 
extend to debts incurred between the firm and its members 
otherwise than in their capacity as partners, and in case of 
the bankruptcy of a partner his assigneies may claim his share 
without regard to such a debt ; as, for example, a debt for 
money borrowed by one partner from the firm for a purely 
private purpose of his own.* 

§ 283. How lien is lost.— The partner's lien on partner- 
ship property is lost by the conversion of such property into 
the separate property of another partner, or into the prop- 
erty of a stranger with the other partner's consent. If, 
therefore, on dissolution the property of the firm is divided 
between the partners upon the understanding that the debts 
shaU be paid in some specified way, the lien is gone and the 
partners cannot reclaim the property, although the debts 
remain unpaid.' So where one partner sells out all of his 

1 1 Ldndley, 854 (EweU's 2d ed.). > See 1 Lindley, tiM aupnu 

>See Eirby ▼. Schoonmaker (1848), < See 1 lindley, 804 (EweU's 2d ed.). 

8 Barb. Ch. (N. Y.) 4A, 49 Am. Deo. ^Seel Lindle7,855(EweU'^2ded.); 

Ida mUery.Estm (1890X0 Ohio St 60% 
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interest in the finn to his copartner, and the latter agrees to 
pay the debts of the partnership, the lien of the selling part- 
nw is gone, and, as an incident, as will be seen^^ the rights 
of the firm creditors to priority of payment ont of the assets, 
which is a right worked oat throngh the right of the part- 
ner,' is, in many cases, held to be gone also.* 

§ 284. No lien If partnership Illegal. — If the partnership 
is illegal, its members have no lien npon their common prop- 
erty or npon each other's shares therein, unless it l)e by virtne 
of some agreement not affected by the illegality.^ 

67Aiii.Dea805; Smith t. Edwards 'SeeMiUer ▼.EBtfll,«icpra;Ladd 

a846),7 Himipli.(Teii]L)l(M^46Ain. t. Griswold (1847X 4 Gilm. (DL) 88^ 

Dea 71. 46 Am. Dea 4481 But see more 

tSeeiMM^§90a fuU7,iMM^§S0& 

sSee anU, g 1S4 «1 Liiidlej, 855 (EweU's Sd ed.> 
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CHAPTER XIX. 



OF THE APPLICATION OF THE PABTNEBSHIP ASSETR 



g 285. In genaraL 

288. What principles gOTern. 
287. Application by partners 

themselves while partner- 
ship continues. 

288L Right of firm to assume 

individual debts of part- 
ner. 

289. Application by court — Firm 

creditors have priority. 

290L Joint but not firm cred- 
itors postponed. 

281. Partner cannot com- 
pete with firm creditors. 

292L Individual creditors 

postponed to partners' 
claima 



§ 2^ Individual creditors usually 
have priority in individ- 
ual assets. 

204 The contrary view. 

20& Bules apply only where 

there are two fund& 

208. Firm cannot compete 

with separate creditors. 

207. Right of partner to 

apply individual assets to 
firm debts. 

208. Right of partners to convert 
firm property into indi- 
vidual property. 

200. Application where there was 
no ostensible partnership. 

800. Equitable rules do not de- 
feat legal prioritie& 



§ 286. In general. — The qnestion of the proper applica- 
tion and distribution of the partnership assets has given rise 
to no little difficulty and conflict of decision. The chief 
sources of difficulty have been disputes between the credit- 
ors* of the partnership and the creditors of the individual 
partners. May the creditors of the individual partners ob- 
tain, in any way, the application of partnership funds to 
their claims? May partnership creditors, whose claims are 
not satisfied out of the partnership property, have recourse 
to the individual property of the partner, and in such case 
may they share equally with individual creditors or must 
they be postponed until individual creditors are paid! These 
and similar questions indicatathe difficulties which arise. 
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§ 286. What principles control.— At the foundation oi 
the matter lies the rule, already noticed,^ which must con- 
stantly be kept in mind. The capital or property of the 
firm has been contributed for partnership purposes, and it 
is part of the implied, if not the express, understanding be- 
tween the partners, that the partnership property shall be 
used only for partnership purposes, e. ^., to pay partnership 
debts. Each partner has therefore the right to insist that 
the partnership property shall be so applied. This right is 
the right of the partners as between themselves ; but it has 
sometimes been regarded, not as the right of the partners, 
but as the right of the partnership creditors, and many cases 
have been decided upon this erroneous assumption. If it is 
a right of the partners, it is one which they may waive if 
they see fit to do so ; but if it is a right of the creditors, then 
it is not one which the partners can waive. 

The question may present a different aspect if it arises 
while the partnership is still going on than it will if it arises 
after the partnership has been dissolved and the affairs are 
being wound up under judicial direction, and we wiU there- 
fore separately consider each phase. 

§ 287. Application of the assets of a going partnership 
by the partners themselves. — While the affairs of the part- 
nership are still going on and its property and business are 
still in the hands of the partners themselves, it is, in general, 
true that they may make such disposition of the property as 
they see fit. It has sometimes been said that the partnership 
creditors have a kind of lien upon the partnership assets, but 
this is not true. It is the property of the partners, which 
they may, in general, deal with as they please.' Thus they 

1 See ante, g§ 121^124. with their property as they see fit 

' Thus in Reybum ▼. MitcheU * The firm creditors have no lien on 
(1891X 106 Ma 865^ 16 a W. Rep. the partnership property for the 
692, 27 Am. St. Repi 850, the court» payment of their debts while the 
quoting from Sexton y. Anderson, firm continues to exist. Partners 
05 Ma 881, say: *'The partners have a right to have the partner- 
may, so long as the firm exists, do ship property applied to partnar- 
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applioahon of pabtnebship assets. [§ 288. 

may sell it, mortgage it, or turn it out in payment of their 
partnership debts. They may sell it all in good f aith, and the 
purchaser will get a good title, even though the firm was in- 
solvent They may also, it is held, transfer the firm property 
to pay their joint debt, though it be not a partnership debt, 
and the joint creditor will thereby obtain a good title to the 
firm property.* 

§ 288. Same subject — Bight of firm to assume or pay 
indiYldual debts of the partners.— Whether, however, the 
partners may apply the partnership property in payment of 
the individual debt of one of the partners has been much 
disputed. It is conceded that they may do this if they re- 
serve enough to satisfy the partnership creditors ; ' but where 
the partnership is already insolvent, or where such an ap- 
plication will leave it insolvent and unable to pay the part- 
nership debts, there is controversy. 

It is held, on the one hand, that if the firm is then in- 
solvent, or if such an application of their assets will make 
them insolvent, it would be fraud upon the partnership cred- 

ship purposes, but this is a right or erty. Instead of seUing for cash» 
lien which they may waive. Hence they may transfer firm property 
the g^at majority of adjudicated to pay a firm debt. And they may 
cases are to this effect: that aU the transfer the firm property to pay- 
partners may, by their joint act» a joint debt for which they are 
dispose of partnership property in jointly liable outside of the busi- 
liquidation and payment of a debt ness of the firm, and the joint 
owing by an individual member of creditor will obtain a good title to 
the firm. The qualification is that the firm property." To same effect: 
the transaction must be in good Citizens' Bank v. Williams (1891X 
faiiii, and not for fraudulent pur- 128 N. T. 77, 28 N. R Repi 88, 26 
poses.** Am. St. "Rep, 454. 

^Thus in Saunders v. Reilly *See Schmidlappv.Currie(1878), 

(1887), 105 N. Y. 12. 13 N. £. Rep. 55 Mis& 597, 80 AnLRepi580; Hage 

170, 59 Am. Repi 472, the court v. CampbeU (1891), 78 Wia 572, 47 

say; " AU members of a firm may N. W. Rep. 179, 28 Am. St. Rep. 

sell the partnership property, even 422; Woodmansie ▼. Holcomb 

if whoUy insolvent, to a purchaser (1885), 84 Kan. 85^ 7 Paa Rep. 608; 

in good faith, and thus convey, Jewett v. Meech (1884), 101 Ind. 

free from the claim of firm credit- 289. 
ora, a good title to the firm prop- 
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§ 288.] LAW OF PABTN1EB8HIP 

itoTs to permit such an application, and it will therefore not 
be aUowed.' 

It is contended, on the other hand, that if done while the 
partners are still in control of their business, they may make 
such an application, if they act in good faith, though they 
were already or thereby became insolvent.' 

The weight of modem authority seems to support the 
latter view. 

^See Ranaom ▼• Vandeyenter not know that the firm was in- 
(1868), 41 Barb. (N. Y.) 907; Wilson solvent Beinheimer y. Rindskopl 
T. Robertson (1860X 21 N. Y. 587; (1889), 116 N. Y. 428, 23 N. K Beik 
Hage y. Campbell, supra; Menagh 1074^ 16 Am. St TRep, 414^ 
T. WhitweU (1878). 52 N. Y. 146, 11 «In Goddard-Peck Grocery Ca 
Am. Rep. 688, Ames' Gases on y. McCune (1894), 122 Ma 426^ 26 
Partn. 229; Eumer y. CNeil (1894X a W. Repi 9H 29 L. R. A. 681» the 
89 W. Va. 516^ 20 a E. Bepi 589; court say: ** No principle of law is 
Hill y. Draper (1894), 58 Ark. 625, better settled than that in the ad- 
24 a W. Hep, 1076. ministration of an insolyent part- 
In Arnold y. Hagerman (1888), 45 nership estate, the assets of the 
N. J. Eq. 186, 17 AtL Bepi 98,14 Am. firm must be applied to the satis- 
St Bep. 712^ the court adopting faction of the firm creditors to the 
the language of Clements y. Jes- exclusion of the creditors of the 
sup, 86 N. J. Eq. 569, says: ''Part- individual partners* - Hundley y. 
nership creditors, in equity, have Farris, 108 Ma 78, 12 L. B. A« 264; 
an inherent priority of claim upon First Nat Bank y. Brenneisen, 97 
partnership property oyer indiyid- Ma 148, and cases cited in each, 
ual creditors; and a transfer of The principle we think equally 
partnership property by one part- well settled by the more recent do- 
ner, with the consent of the other cisions of this court as well as by 
partners* or by all the partners* to the weight of judicial authority in 
pay indiyidual debts* is fraudulent other jurisdiotions^ that the assets 
and yoid as to firm creditors, unless of an insolyent firm, before diaso- 
the firm was then solyent and had lution, may* with the consent of all 
sufficient property remaining to the partners* be applied to the sat- 
pay the partnership debts." isf action of all the indiyidual debts 
The indorsement of a note in of the members of the firm, when 
the firm name to secure the liabil- done in good fkith. Sexton y. An- 
ityof one of the partners when the derson, 95 Ma 880; Beyburn y. 
firm is insolvent is not fraudulent Mitchell, 106 Ma 865 (supra), and 
as against firm creditors* provided cases cited in each; Seger's Sons 
it Is done for an honest purpose* y. Thomas Broa* 107 Ma 635u As 
with the consent of the members Phelps v. McNeely* 66 Ma 556, 27 
of tW firm, and the indorsee did Am. Bep. 878* is in conflict with 
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▲PPLIOATION OF PABTNBB8HIP ASSETS. [§ 289. 

§ 289. Application of assets when distributed b^ court— 

Firm creditors first paid oat of flrm assets. — When, how- 
ever, the management of the partnership assets is taken oat 
of the hands of the partners — who have made no previous 
disposition of them^ — and put under the control of the 

the oases last cited and the great rington (1889), 119 Ind. 164.26 N. R 

weight of authority, it should not Repi 904, 4 L. R. A« 585; Winslow 

be followed and is overruled" ▼. Wallace (1888), 116 Ind. 817, 17 

In Fisher ▼. Syf ers (1887), 109 Ind. N. R Rep. 928, 1 L. R. A. 179; EUi- 
51i 10 N. R Repi 806, it is said: son v. Lucas (1891X 87 Ga. 228, 18 
''The rule that obtains in the dis- S. R Rep. 445, 27 Am. St Rep. 242; 
tributios of the estate of partners, Smith ▼. Smith (1898), 87 Iowa, 98, 
and under which partnen^ip cred- 54 N. W. Rep. 78, 48 Am. St. Rep. 
iters are entitled to prioritj of 859; Teague ▼. Ldndsey (1895), — 
payment out of the partnership Ala. — ^il7SaRepb588; Huiskamp 
assets, is an equitable doctrine for ▼. Moline Wagon Ca (1886), 121 
the benefit and protection of the U. a 810. 80 L. ed. 971, 7 Supi Gt 
partners respectively. Partnership Rep. 899 ; Case v. Beauregard (1878), 
creditors have no lien upon part^ 99 U. S. 119; Pepper v. Peck (1890X 
nership property; their right to 17 R. L 55, 20 AtL Rep. 16; Wood- 
priority of payment out of the firm mansie v. Holcomb (1885), 84 Kan. 
assets, over the individual cred- 85, 7 Pac. Repi 608; Myers v. Tyson 
iters, is always worked out through (1896), — Ean. — , 48 Paa Repi 91 ; 
the liens of the partners Warren FarweU v. Huston (1894), 151 lU. 
V. Farmer, 100 Ind. 598; Trentman 289, 87 N. R Rep. 864» 42 Am. St 
V. Swartzell, 85 Ind. 44& Upon Rep. 287. 

the death of one partner, or where ^ Thus, in Case v. Beauregard 
the firm becomes bankrupt, or (1878), 99X7. a 119, it is said: "The 
where the partnership assets are right of each partner extends only 
being administered by a court, the to the share of what may remain 
rule of equitable distribution is after payment of the debts of the 
applicable to its fuUest extent, firm and a settlement of its ac- 
Where, however, the partners have counts. Growing out of the right, 
the possession and control of their or rather included in it» is the 
own property, they have the right right to have the partnership prop- 
to make any honest disposition of erty applied to the payment of the 
it they see fit; each has the right partnership debts in preference to 
to waive his equitable lien, and to- those of any individual partner, 
gether they may sell, assign or This is an equity that partners 
mortgage the property of the firm have between themselves, and in 
to pay or secure either an individ- certain circumstances it inures to 
ual debt of one of the partners, or the benefit of the creditors of the 
the debts of the firm." firm. The latter are said to have 

To same effect: Purple v. Fkr- the privilege or preference^ some- 
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§ 289.] LAW OF PABTNEKSHIP. 

court as in case of dissolntion, bankruptcy proceedings and 
the settlement of insolvent estates in courts of equity, a dif- 
ferent rule prevails. Acting here upon the presumed inten- 
tion and desire of each partner that the partnership assets 
shall be applied to the discharge of the partnership liabil- 
ities, the courts apply them first to that purpose, and exclude 
the individual creditors of the partners from participation 
until the firm creditors are paid. 

So where firm property has been levied upon for the indi- 
vidual debt of one partner, inasmuch as the only interest 
which can be so sold is the partner's share in the final sur- 
plus,' such levy must yield priority to subsequent levies for 
debts due to the firm creditors^' And the same result will 
ensue where one partner has mortgaged or otherwise incum- 
bered his separate interest to secure his separate creditors.' 

But where all of the partners themselves, while the assets 
remained under their control, have created valid liens upon 
the property, the court in administering the estate will give 
such liens effect.* 

times loosely denominated a ' lien,' itois of the finn to avaU them- 

to have the debts due to them paid selves of his equity and enforce 

out of the assets of a firm in course through it the application of those 

of liquidation to the exclusion of assets primarily to the payment of 

the creditors of its several mem- the debts due them whenever the 

bers. This equity is a derivative property comes under its adminis- 

one. It is not held or enforceable tration." 

in their own right. It is praoti- ^ See ante, g 100. 

cally a subrogation to the equity of > Jarvis v. Brooks (1858), 27 N. H. 

the individual partner, to be made 87, 69 Am. Deo. 859; Ck>nroy v. 

effective only through him. Hence, Woods (1859), 18 CaL 626, 78 Am. 

if he is not in a condition to en- Dea 605; Bullock ▼. Hubbard 

force it. the creditors of the firm (1868), 28 CaL 495, 88 Am. Dea 180; 

cannot be. Rice v. Barnard, 20 Pierce v. Jackson (1810), 6 Mass. 

Vt 479, 50 Am. Dea 54; York 242, Ames' Partn. Gas. 29& 

County Bank's Appeal 82 Pa. St * Ewart v. Mercantile Ca (1895), 

446. But so long as the equity of — Ma — , 31 a W. Repi 1041. 

the partner remains in him— so < Smith v. Smith (1898X 87 Iowa» 

long as he retains an interest in 98, 54 N. W. Bep^ 78^ 48 Am. St 

the firm assets as a partner— a Rep^859. 
oourt of equity wiU allow the cred- 
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APPLIOATION OF FASTNBB8HIP ASSETS. [§§ 290-292. 

§ 290. Same subject — Joint bnt not partnership cred- 
itors not preferred. — The reasons which operate to give 
firm creditors as such a preference in payment out of firm 
assets operate to exclnde from such priority any who do 
not stand in that relation. It is consequently held that the 
joint creditors of the partners as individuals, not being part- 
nership creditors, must be excluded from participation in 
the partnership assets until the firm creditors are paid.^ 

§ 291. Same subject — Partner cannot compete with 
firm creditors. — So, if the firm be indebted to one partner, 
inasmuch as he is himself, as a member of the firm, one of 
the persons from whom his claim is due, and is therefore at 
once both debtor and creditor, while as to the claims of 
strangers against the firm he is a debtor simply, it is clear 
that he is not strictly a firm creditor within the rule which 
gives such creditors priority. It is settled, therefore, that 
he cannot compete with the latter class in securing payment 
out of the assets of the firm; neither can his own creditors, 
by virtue of his claim, be permitted to so compete.* 

An exception to this rule has been made where the firm 
and the partner were carrying on separate trades, and the 
claim was due in respect of goods furnished by one to the 
other as such separate traders.' 

§ 292. Same snbject — One partner's sliare cannot be 
reached by his creditors till partners' claims against firm 
are satisfied. — So, though the share or interest of one part- 
ner in the final surplus may, as has been seen, be rendered 
available to his creditors, it must be kept in mind that that 
surplus is not ascertained until not only the firm creditors 
as such are paid, but also not until the claims of the re- 

iSeeFoTsythv. Woods (1870), 11 AtL Rep. 952; Ex parte Blythe 
Wall (U. a) 484; Second Nat Bank (1881), 16 Ch. Div. 620. 
▼. Burt (1888), 98 N. T. 288; Turner *See Ez parte Sillitoe (1824), 1 
▼. Jaycoz (1869), 40 N. Y. 470. Olyn & Jameson, 874, Ames' Caa 

>See Edison Illuminating Ca y. on Partn. 428; Ex parte Cook (1831X 
DeMott (1893), SI N. J. Eq. 16, 25 Montagu, 228, Ames' Ca& on Partn. 

432. 
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§ 293.] LAW OF PABTirSBSHIP. 

spective partners against the firm, as for advances made or 
money loaned to it, are satisfied. In equity, therefore, the 
individual creditors of one partner cannot reach his share 
until the claims of partners against the firm have been sat- 
isfied.^ 

§ 293. Individual creditors usually given priority in 
Individual assets of a partner. — The right of the firm 
creditors to priority of payment out of the firm assets being 
conceded, it has been urged that the separate creditors of 
the partner were entitled to a like priority of payment out 
of the separate assets of the partner, and this right has been 
maintained by many, perhaps by a majority, of the casea in 
the United States, following the early English precedents.' 
^^The correctness of this rule, however," it was said in a lead- 
ing case,' ^ has been much controverted, and there has not al- 

1 See Bnchan v. Sumner (1847), 2 found to have been in practioe in 

Barb. Ch. (N. Y.) 165, 47 Am. Deo. this oountry from the beginning of 

805; Crooker v. Crooker (1868), 62 our judicial history, and to have 

Me. 267, 88 Am. Dea 609; Divine ▼• been generaUy if not universaUy 

Mitchum(1844), 4B.Mon.(K7.)488, received. This rule, with one or 

41 Am. Dec. 241. two ecoentrio variations in the 

>See Hundley v. Farris (1890), English practioe which may be 

108 Ma 78, 15 a W. Rep. 812, 28 noted hereafter, is believed to be 

Am. St Rep^ 863, 12 L. R. A. 254; identical with that prevailing in 

Cnaflin V. Behr (1889), 89 Ala. 608, England, and is this: That partner- 

8 Sa Rep. 45; Moody v. Lucier ship creditors shall, in the first in- 

(1883), 62 N. H. 584; Greene v. But- stance, be satisfied from the part- 

terworth (1889), 45 N. J. Eq. 738, 17 nership estate; and separate or 

AtL Repi 949; Peters v. Bain (1889), private creditors of the individual 

138 U. a 670, 10 Sup. Ct Rep. 854; partners from the separate and 

New Market Nat Bank v. Locke private estate of the partners with 

(1888), 89 Ind. 428; Rodgers v. Me- whom they have made private and 

randa (1857), 7 Ohio St 180, Paige's individual contracts; and that the 

Partn. Ca& 223. private and individual property of 

* Rodgers v. Meranda, miprcu the partners shaU not be applied 

In MurriU v. Neill (1850), 8 How. in extinguishment of partnership 

(U. a) 414, it is said: "The rule in debts until the separate and indi* 

equity governing the administra- vidual creditors of the respective 

tion of insolvent partnerships is partners shall be paid. The reason 

one of familiar acceptance and and foundation of this rule, or its 

practice; it is one which wiU be equality and fairness, the court is 
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APPUOATIOK OF PASTNEB8HIP ASSSTS. [§ 293. 

ways been a perfect concurrenoe in the reasons assigned for 
it by those courts which have adhered to it. By some, it 
has been said to be an arbitrary rule, established from con- 
siderations of convenience; by others, that it rests on the 
basis that a primary liability attaches to the fund on which 
the credit was given — that, in contracts with a partnership, 
credit is given on the supposed responsibility of the firm ; 
while in contracts with a partner as an individual, reliance 
is supposed to be placed on his separate responsibility. And 
again, others have assigned as a reason for the rule that the 
joint estate is supposed to be benefited to the extent of every 
credit which is given to the firm, and that the separate es- 
tate is, in like manner, presumed to be enlarged by the debts 
contracted by the individual partner; and that there is con- 
sequently a clear equity in confining the creditors, as to 
preferences, to each estate respectively which has been thus 
benefited by their transactions. But these reasons are not 
entirely satisfactory. So important a rule must have a bet- 
ter foundation to stand upon than mere considerations of 
convenience ; and practically it is undeniable that those who 
give credit to a partnership look to the individual responsi- 
bility of the partners as well as that of the firm; and, also, 
those who contract with a partner in his separate capacity 
place reliance on his various resources or means, whether in- 
dividual or joint And inasmuch as individual debts are 
often contracted to raise means which are put into the busi- 
ness of a partnership, and also partnership effects often with- 
drawn from the firm and appropriated to the separate use 
of the partners, it cannot be practically true that the sepa- 
rate estate has been benefited to the extent of every credit 
given to each individual partner, nor that the joint estate 
has retained from the separate estate of each partner the 
benefit of every credit given to the firm." The court, how- 

not oaUed upon to justify. Were of this rule to stay the hand of in- 
these less obvious than they are, it novation at this day, at least under 
were enough to show the early * any motive less strong than the 
adoption and general prevalence most urgent propriety." 
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ever, concluded that the rule was well established, saying: 
*^ Some general rule is necessary, and that must rest on the 
basis of the unalterable preference of the partnership credit- 
ors in the joint effects, and their further right to some claim 
in the separate property of each of the several partners. 
The preference, therefore, of the individual creditors of & 
partner in the distribution of his separate estate, results as 
a principle of equity from the preference of partnership 
creditors in the partnership funds, and their advantage in 
having different funds to resort to, while the individual 
creditors have but one." But whether the reasons assigned 
for the rule are satisfactory or not, the rule itself seems ta 
be established by the clear weight of authority. 

§ 294. Same subject — The contrary view. — But not- 
withstanding the quite general concurrence in the rule giv- 
ing each class of creditors priority in the respective funds> 
it has met with some forcible dissent,^ and upon principle 
it is difficult to be sustained. The true rule, from the 
standpoint of principle, would seem to be that inasmuch as 
each partner is individually liable for the partnership debts, 
the creditors of the firm (and therefore of each partner as 
well), after exhausting the partnership assets, are entitled to 
share equally with the separate creditors in the separate as- 
sets of the partners. The basis of this rule is found in the 
fact that the partnership creditor has recourse to two funds 
{i. e.j the partnership assets and the individual assets), while 
the individual creditor has recourse to but on« fund, namely^ 
the individual assets; and it is a principle of equity that 
where one creditor has access to two funds while another 
creditor has access to but one, the former shall exhaust the 
separate fund before resorting to the common fund. 

1 See Hutzler ▼. PhUlips (1887), 26 Camp y. Grant (1851), 21 Conn. 41, 

a C. 186^ 1 a £. Rep. 602, 4 Am. St 54 Am. Dea 821, to the effect that 

Rep. 687; Blair y. Black (1889), 81 partnership creditors may share 

a a 846, 9 a £. Rep. 1083, 17 Ahl equally with indiyidual creditor 

St. Repi 80; Pettyjohn y. Woodruff in the separate assets. 
(1890), 86 Va. 478, 10 a E. Rep. 715; 
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§296. Same subject— Bales apply only where there 
are two ftinds* — But either rule applies only where there 
are two funds. Thus, where there are no partnership assets 
and no solvent partner, it is usually held that the partner- 
ship creditors may share equally with the individual credit- 
ors in the separate assets of the partner.^ 

§ 296. Same subject — Firm cannot compete with indi- 
vidnal creditors. — Passing next from the right of firm 
creditors as such to compete with the individual creditors in 
the separate estate of one partner, the question arises whether, 
if that partner was indebted to the firm, the firm or those 
who represent it can compete with the individual creditors 
of that partner in the distribution of his assets. As to this, 
the general rule is that the firm or those who represent it 
cannot be permitted to compete with the separate creditors 
of one partner in the distribution of his estate.' An excep- 
tion to the rule exists where the claim of the firm against 
the partner is founded upon his wrongful and fraudulent 
appropriation of firm assets to his own use.' 

§ 297. Same subject — Bight ot partner to apply indi- 
vldaal assets to firm debts. — Whether one partner will be 
permitted to apply his individual assets to the payment of 
the firm creditors and thereby exclude his own separate 
creditors, as by making an assignment for their benefit or 

1 See In re Lloyd (1S84), 22 Fed. > See Read t. Bailey (1877), 8 App. 

Rep. 88; In re West (1889), 89 Fed. Ca& 94, Ames' Partn. Cas. 409; In 

Rep. 208; Harris ▼. Peabody (1881), re Hamilton (1880), 1 Fed. Rep. 800; 

78 Me. 262; Curtis ▼. Woodward Cowan ▼. Gill (1888), 11 Lea (Tenn.)^ 

(1888), 68 Wis. 499, 46 Am. Rep. 647 ; 674; Lodge ▼. Fendal (1790), 1 Vesey, 

Alexander ▼.Gorman (1886), 16 R.L Jr. 166, Ames* Partn. Cas. 894 

421. Contra, Howe ▼. Lawrence Contra, Bird ▼. Bird (1886), 77 Me. 

(1862), 9 Cush. (MaM.) 668, 67 Am. 499, 1 AtL Repi 466. 

Deo. 68; Warren ▼. Farmer (1884X >See Ex parte SiUitoe (1824), 1 

100 Ind. 698; In re Gray (1888), 111 Glyn & Jameson, 874^ Ames' Ca& 

N. Y. 404. on Partn. 42a 
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giving them the preference in assigning his estate, is a ques- 
tion upon which the authorities are in conflict, as they have 
been seen to be respecting the right of firm creditors to share 
equally with the individual creditors in the partner's separate 
estate.^ Substantially similar considerations apply to each 
question. It is said, on the one hand that inasmuch as the 
firm creditors are equally creditors of the partners as in- 
dividuals, there is no reason why the individual partner 
should not pay them out of his own estate if he so prefers.' 
On the other hand, it is urged that the separate creditors 
have a first claim upon the separate assets, and to permit 
them to be diverted to the payment of the firm creditors 
is a fraud upon the separate creditors.' The former would 
seem to be the better view. 

§ 298. Bight of partners to convert firm property into 
individual property. — Intimately connected with the ques- 
tions already considered is that of the power of the part- 
ners, by any arrangement among themselves, to so divest 
themselves of their own lien upon the partnership property 
that the right of the firm creditors to priority of payment 
out of that property — which right, as has been seen, depends 
upon the partners' right — shall be cut off.* Thus, for ex- 
ample, may one partner on retiring from the firm sell out 
all of his interest in the partnership assets to his copartner, 
who continues the business, in such a way that the latter 
may thereafter apply those assets to the payment of his in- 
dividual debts to the exclusion of the firm creditors? May 
both partners by selling to a third person thus divest their 
firm creditors of their priorities in the property so sold? 

These questions are but another form of that already con- 

1 See ante, g§ 285, 28& * See Holton y. Holton (1860), 40 

2 See Newman ▼. Bagley (1885), N. H. 77, Ames' Partn. Ga& 882; 
16 Pick. (Mass.) 570; Gadsden v. Jackson v. CorneU (1844), 1 Sandt 
Carson (1857), 9 Rich. Eq. (S. C) 253; (N. Y.) On. 8«^ 

Chessher ▼. Clam (1895), — Tex. ^ See ante, % 28X 
Civ. App. — ^, 80 a W. Rep. 466. 

194 




APFLIOATION OF FASTNEBSHIP A8SSTB. [§ 298. 

sidered, namely, the right of the partners to apply firm 
assets to the payment of individiial debts.^ They rest npon 
substantially the same considerations and present substan- 
tially the same conflict of opinion. That solvent partners, 
acting in good faith, may do so, seems to be conceded.' That 
it may also be done, though the partners are not solvent, if 
done in good faith and for a valuable consideration, has also 
been held.' Whether the mere assumption of the debts by 
the continuing partner is a sufficient consideration is in 
question. In a late ca^e * it is said : ^^ It is clear that while 
the partnership is solvent and going on, the partners may, 
by unanimous assent or joint act, do what they please with 
the assets, if the act is Ixma fide. Where, in such case, one 
partner sells or assigns his interest to the other, borut fide^ 
for a valuable consideration, or an agreement to pay the 
debts of the firm, and indemnify against them, this will 
change the joint into a separate property. The only ques- 
tion is upon the hona fides of the transaction. If such an 
arrangement could not be made, a partner could never re- 
tire. On the other hand, according to the better reason and 
the weight of authority, if the firm is insolvent, or on the 
eve of insolvency, and both of the partners are insolvent, a 
purchase by one partner of the interest of the other, in con- 
sideration of the former's assumption of all the debts of the 
firm, will be regarded as a purchase upon a consideration 
which is of no value whatever; and, no equivalent having 
been given, the transfer is in effect voluntary, and its only 
effect, if sustained, would be to hinder partnership creditors, 
and hence is deemed ineffectual to convert the joint prop- 
erty into separate property as against the firm creditors." 

A See ante, § 28a (1851), 21 C:k>niL 180, 54 Am. Dec 

'See Fulton ▼. Hughes (1885), 63 838; Howe ▼. Lawrence (1862), 9 

Miss. 61 ; Stanton ▼. Westover (1886), Chish. (Mass.) 558, 57 Am. Deo. 68. 

101 N. Y. 265; Ketolium v. Durkee * Darby v. GiUigan (1889), 83 W. 

(1846), 1 Barb. (N. Y.) Ch. 480,45 Va. 246, 10 a £. Bep. 400, 6 U B. A. 

Am. Dea 412. 740, citing many cases. 
'See Allen y. Center VaUej Ckx 
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Another view of similar transactions leading to the same 
result is that the stipulation that the continuing partner 
shall pay the debts operates not to release but to continue 
the selling partner's lien upon the assets, unless expressly 
waived, and therefore the firm creditors may still work out 
their priority through his lien, until the property has come 
into the hands of a iona fide purchaser.^ 

§ 299. Application of assets when there was no osten- 
sible partnership — When there was merely an ostensible 
but not an actual partnership. — Questions as to the proper 
application of the assets also arise where there was really a 
partnership between the parties, but there was none osten- 
sibly, as where, of two partners, one was dormant and the 
other appeared to the public as the sole dealer. ^' In such a 
case,*' say the court in Tennessee,' " the ordinary rules touch- 
ing partnership transactions and partnership property do not 
apply. The dormant partner has clearly no equity to re- 
quire the application of the partnership property to the 
payment of the firm debts to his exoneration, as against the 
creditors of the ostensible partner who has been dealt with 
as the sole owner.' And the creditors of the firm, who have 
no equity except such as can be worked out through the 
dormant partner, cannot require that the partnership prop- 
erty be first applied to the satisfaction of their debts.^ It is 
a race of diligence between the two classes of creditors, and 
equity will not interfere to deprive either of a legal advan- 
tage." 

The reverse of this case also arises where two persons are 
ostensibly partners, but are not really such. The rule ap- 

> See Bulger y. Rosa (1890), 119 * Whitworth y. PattezBoa (1880), 
N. Y. 459, 24 N. £. Bep. 858; Olson 6 Lea, 119. 

▼. Morrison (1874), 29 Mich. 895; sCammack y. Johnson (1889)^ 8 
Thayer v. Humphrey (1895), — Wis. N. J. Eq. 168. 
— k 04 N. W. Bepi 1007,80 JU B. A. «French ▼. Chase (1829X 6 Me. 
M9. 106; Lord v. Baldwin (1828X 6 Pick. 

(Ma8a)84a 
106 
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plied here, as declared io a recent case in Wisconsin/ is, 
'^ that if a person allows another to carry on business in such 
a way as to amount to a holding out to persons generally 
that he and such other are partners, and credit is given to 
both on the supposition \hat they are partners in fact, the 
property with which such business is carried on, though in 
law that of such person, in equity will be treated as the 
joint property of such person and such other ; and neither 
of them, nor the creditors of either, can prove up in insolv- 
ency in competition with the creditors who have trusted the 
two as partners and the business as that of the two/' 

§ 300. Equitable rales do not defeat legal priorities. — 

But these rules of distribution prevailing in courts of equity 
do not usually operate to defeat priorities previously ac- 
quired in legal pioceedings. Thus, it has been held that the 
lien of a judgment, rendered after the death of one partner, 
but for a partnership debt, and attaching to the individual 
real estate of the surviving partner, will not be disturbed 
in favor of a later judgment against such survivor for his in- 
dividual debt, even though such later judgment cannot other- 
wise be satisfied, and it was alleged that the prior one might 
have been satisfied out of the estate of the deceased part- 
ner.' Selden, J., after referring to the rule prevailing in 
courts of equity, as already noticed, said : " This, however, is 
a rule which prevails in courts of equity in the distribution 
of equitable assets only. Those courts have never assumed 
to exercise the power of setting aside, or in any way inter- 
fering with, an absolute right of priority obtained at law. 
In regard to all such cases the rule is, Equitaa sequitur Ugem.^^ 
So where the individual credits of one partner had been 
attached at the suit of the firm creditors and were subse- 

1 Thayer t. Humphrey (1895), 91 699, 49 N. W. Repi 87a» 9i Am. St 
Wia 276, 64 N. W. Rep. 1007, 80 L. Rep. 18a 

R. A. 549. To same effect: Van < Meech t. AUen (1868), 17 N. Y. 
Eleeok t. MoCabe (1891), 87 Mioh. 800, 72 Am. Dea 466^ Ames' Ca& 

on Partn. 826L 
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qaently attached by his individaal creditor, it was held that 
the prior lien was effectual^ The court said that it was 
settled law in Massachusetts, though otherwise in Kew 
Hampshire, that '^ in a suit against two or more copartners 
upon their joint debt, the separate property of any one of 
the partners may be attached, and the lien so acquired is 
not discharged or impaired by a subsequent attachment of 
the same property upon a suit in favor of a separate cred- 
itor of the same partner." 

1 Stevens t. Perrj (1878), 118 Masa like effect: AUen t. Wells (1880), 82 
880^ Ames' Gto on Fftrtn. 88a To Pick. (Masa) 450, ^ Am. Deo. 757. 
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CHAPTER XX. 



OP THE FINAL AOCOUNTINa 



§ 301, Neoesfldtj for accounting. 

80SL Basis of accounting. 

808. Same subject — Rights of 
general creditors to pre- 
sent claima 

8(R Partnership debts to be first 
paid. 



§ 805^ 800. Manner of aoooonting. 
807, 80a Same subject— Loss of 

capital, how borne. 
809. Opening and restating ao- 

counts. 



§301. Necessity of accounting. — Upon the termination 
of the partnership, either by the act of the parties or the act 
of law, an accounting becomes necessary. K the firm is 
solvent, and the partners agree, they may close up their 
affairs, pay their debts and distribute the surplus, by their 
own act ; but if they cannot ^reg, or if the firm is insolvent 
and there are conflicting clatmSTan accounting in conrtrbe- 
comes necessary. As has been already seen,^ the court of 
equity is the forum in which partnership accounts are to be 
settled, and something has been already said as to who is 
entitled to demand an accounting.' It has been sometimes 
said that the right to demand an accounting is a test of being 
a partner, but the true theory seems to be that the right to 
an accounting follows because one is a partner 

§ 302. Basis of the accounting. — It has been seen* that 
it is the duty of each partner to keep full and accurate ac- 
counts of his partnership transactions, and that if he fails 
to do so, every uncertainty resulting therefrom will be re- 
solved against him. It has been seen also * that all profits 
and advantages resulting from firm transactions must be 
accounted for, even though done in the name of one part- 



^ Ante, il6i. 



> See ante, g 110. 
^ Ante, i 112. 



^ 
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ner only ; and that a partner is not entitled to extra con^ 
pensation or interest in the absence of an agreement to pay 
it.^ It has been seen, moreover, that the claims of partners 
for contribution as to debts paid, for reimbursement for ad- 
vances, for indemnity against liability, and most other claims 
and demands arising between the partners themselves, are to 
be settled upon the final accounting.' Such an accounting 
becomes, therefore, the one great occasion for a comprehen- 
sive and effective settlement of partnership demands, between 
the partners. 

§808. Same subject— Bight of general creditors to 
present their demands. — But the claims of the partners as 
between themselves are not the only ones to be adjusted on 
the accounting. The claims of firm creditors are also to be 
ascertained and paid, and they may be presented for that 
purpose and proven without the commencement of separate 
actions to enforce them. 

A sale of the partnership assets is then to be made, and is 
practically a matter of course, unless for special reason shown 
some other method of disposition is ordered. 

When the assets have thus been reduced to an available 
and distributable form, and the claims of the partners among 
themselves and of creditors against the firm have been as- 
certained, the estate is ready for distribution among those 
entitled according to the priorities which the law establishes. 

§804. Partnership debts to be first paid. — It follows 
from what has been said as to the application of the firm 
assets ' that the partnership debts are to be paid first, and 
that claims of the individual partners against the firm or 
each other cannot compete with the claims of the firm cred« 
itors. ' It is thus said to be a general rule that by no form 
of claim can one partner compete with the firm creditors in 
the distribution of the firm assets.^ 

1 Ante, 8§ 119, 120. > See ante, §§ 289, 291. 

s Ante, § 127. « See Edison niuminating Ca t. 
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§ 806. Manner of acconnting. — Mr. Justice Lindley lays 
down the following roles,^ which have been generally adopted, 
as to the manner of accounting: *^ In adjusting the accounts 
of partners, losses .ought to be paid first out of tifififitB nToludi ^ 
ing capital, next out of capital, and lastly by having recourse 
to the partners indivi3u3Hy ; and the assets of the partner- 
ship should be applied as follows: 

^^ 1. In paying the debts and liabilities of the firm to non- 
partners. 

" 2. In paying to each partner ratably what is due from the 
firm to him for advances as distinguished from capitaL 

*^ 3. In paying to each partner ratably what is due from the 
firm to him in respect of capitaL 

^^ 4. The ultimate residue, if any, will then be divisible as 
profit between the partners in equal shares, unless the con- 
trary be shown," 

§ 306. Same subject. — ^^ If the assets are not sufficient to 
pay the debts and liabilities to non-partners," continues Mr. 
Justice Lindley, ^' the partners must treat the difference as 
a loss and make it up by contributions inter 96. If the as- 
sets are more than sufficient to pay the debts and liabilities 
of the partnership to non-partners, but are not sufficient to 
repay the partners their respective advances, the amount of 
unpaid advances ought^ it is conceived, to be treated as a 
loss to be met like other losses. In such a case the advances 
ought to be treated as a debt of the firm, but payable to one 
of the partners instead of to a stranger. If, after paying all 
the debts and liabilities of the firm and the advances of the 
partners, there is still a surplus, but not sufficient to pay 
each partner his capital, the balances of capitals remaining 
unpaid must be treated as so many losses, to be met like 
other losses." 

DeMott a398), 51 N. J. Eq. 16, 25 ^S Lindley on Fftrtnezship^ 401 
AtL Rep. 952; Ex parte Blythe (EweU's 2d Am. ed^ 
a881), 16 Ch. Diy. 62a 
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§ 907. Same mbjeet— Lom of capital, kow borae.— 

''In the absence of controlling agreemeiLt^'' said the coort in 
a leading case,^ ''partnen must bear the Iosbcb in the same 
proportion as the profits of the partnership^ even if one con- 
tributes the whole capital and the other nothing bat his 
labor or services. Whether a loss of capital is a partnership 
lossy to be borne by all the partners^ depends upon the nat 
are and extent of the contract of partnership. 

'^ Uy as is not infrequently the case in a partnership for a 
dngle adventare, the mere nse of the capital is contributed 
by one partner, and the partnership is in the profits and 
losses only, the capital remains the property of the individual 
partner to whom it originally belonged, any loss or destruc- 
tion of it falls upon him as the owner, and, as it never be- 
comes the property of the partnership, the partnership owes 
tiim nothing in consideration thereof. 

** But where, as is usual in an ordinary mercantQe part- 
aership, a partnership is created not merely in profits and 
losses, but in the property itself, the property is transferred 
from the original owners to the partnership and becomes 
the joint property of the latter; a corresponding obligation 
arises on the part of the partnership to pay the value thereof 
to the individuals who originally contributed it; such pay- 
ment cannot, indeed, be demanded during the continuance of 
the partnership, nor are the contributors, in the absence of 
agreement or usage, entitled to interest; but, if the assets 
of the partnership upon a final settlement are insufficient to 
satisfy this obligation, all the partners must bear it in the 
same proportion as other debts of the partnership.'' 

§ 308. Same subject. — In accordance with these princi- 
ples, it is held that where one partner contributes experience 
and the other money, the former is not, upon dissolution, en- 
titled to any part of the cash capital, but each takes back 
what he put in — one his experience, and the other his 
money.' If, however, where one contributes labor and the 

1 Whitoomb t. ConTene (1875)^ ' Shea ▼. Donahue (18S6), 15 Lea 
119 MaflL 88^ 80 Am. Rep. 81t (Tenn.X 160, 64 Am. Re^ 407; Con- 
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other money, there is, upon dissolntion, a loss of capital, the 
one who contributed his labor must aid in making good the 
loss of the other who contributed money .^ 

In making contribution at law, the loss is divided equally 
among the whole number, without regard to their solvency 
or insolvency ; but in equity the loss is made to rest upon 
the solvent partners alone.' 

§ 309. Opening and restating acconnts. — When once a 
partnership account has been settled, it will not be easily 
disturbed, particularly if much time has elapsed. Still, even 
after long acquiescence, an account may be reopened and 
corrected if fraud was practiced in the first accounting; and, 
within a reasonable time, an account may be reopened for 
the correction of errors or omissions. The fraud, however, 
must be clearly stated and proved, and the mistake or omis- 
sion must be as to some matter not known to the complain- 
ing party at the time it was committed.' 

roy Y. GampbeU* 18 Jones & Si>. (1890), 128 Ind. 47, 28 N. R Reik 

(N. Y.) 32e. 1076. 7 L. R.*.A. 788; Merri wether 

^ Whitcomb ▼• Converse, iuprcu ▼. Hardeman (T879), 51 Tex. 486; 

s Whitcomb y. Converse, supra; Vamer's Appeal (18—), 2Monaghan 

1 Ldndley on Partnership (EweU's (Pa.), 22^; Cobb ▼. Cole (1890), 44 

2d Am. ed.), 876. Minn. 278, 46 N. W. Repi 864; King 

> See COaflin y. Bennett (1892), 51 ▼. White (1890), 68 vt. le^, 2.\ Aa 

Fed. Rep^ 698; Valentine y. Wysor Bep^ 585, 25 Am. St ^^ '^'^^ 
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OP LIMITED PAETNERSmPa 



% 81(K Of the nature of such part- 

nershipa. 
811. They must be authorized by 

statute. 
812L The usual statutory require- 

menta 



g 81& Necessity for oomplianoe 
with statute. 

814 What business may be con- 
ducted. 

dlCL How business conducted. 

810. Dissolution and notice. 



§ 310. Of the nature of such partnerships. — Something 
has been already said in relation to these partnerships,^ but 
they require a little fuller consideration. The purpose of 
such organizations is to permit the formation of partner- 
ships in which some of the partners who manage the busi- 
ness shall have the general personal liability of ordinary 
partners, while other of the partners who take no part in 
the management may contribute a given amount of capital 
and assume no liability beyond the amount so contributed. 

§ 311. Hast be authorized by statute. — Partnerships of 
this nature can be organized only when permitted by stat- 
ute, but statutes have been enacted for this purpose in the 
majority of the states. 

§ 312. The usual statutory requirements. — The statu- 
tory provisions are not entirely uniform, but they are sub- 
stantially so. They require usually the execution of a cer- 
tificate which shall set forth who the partners are, with their 
residence; who are to be the general partners, and who the 
special partners ; the name under which the partnership is 
to do business; the amoant of capital actually contributed 

1 Ante, g 7. 
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by the special partners ; the business to be conducted, and 
the date at which the partnership is to begin and end. 

This statement or certificate is to be published for a desig- 
nated period, and is also to be recorded in some specified 
public ofSce. 

The names of all the general partners must usually appear 
in the firm name (though the statutes are not uniform on 
this point), but the names of the special partners must not 
appear. Where the names of all the general partners are 
required to be in the firm name, there must usually be no 
such addition as ^^ & Co.," indicating that there are other 
general partners. They are sometimes required to add the 
word " limited " to the firm name. 

The contribution of the special partners is usually required 
to be in cash, and when this is the requirement the courts 
are very strict in refusing to recognize anything but cash as 
sufficient.^ 

§ 818. Necessity for compliance with requirements. — 

Inasmuch as the effect of such organizations is to restrict the 
ordinary liabilities of partners, it is held that there must be 
at least a substantially full and exact compliance with the 
statutory requirements.* 

And since it is only by force of the statute that the lim- 
ited liability is secured, it follows that a failure to comply 
with the statutory requirements will render the special part- 
ners liable to third persons like general partners.' As is 

iSee lineweaver v.Slagle (1885), (1885X 109 Pa. St 872, 1 AtL Bep. 

04 Md. 465, 54 Am. Rep. 775; In re 174. 

AUen (1880), 41 Minn. 430, 43 N, W. >See Sheble ▼. Strong (1889), 128 

Rep. 882. Pa. St 815, 18 AtL Rep. 897; Van- 

s See Selden ▼. HaU (1886), 21 Ma horn y. Corcoran (1889), 127 Pa. St 

App. 452; White ▼. Eiseman (1892), 255, 4 L. R A. 886, 18 AtL Rep. 16; 

184 N. Y. 101, 81 N. £. Rep. 276; Manhattan Co. ▼. Laimbeer (1888), 

Lineweaver ▼. Slagle (1885), 64 Md. 108 N. Y. 578, 15 N. £. Rep. 712; 

465, 54 Am. Rep. 775, 2 AtL Rep. Briar HUl Q & L Ca t. Atlas 

698; Haddock ▼. GrinneU Mfg. Ca Works (1891), 146 Pa. St 290, 28 Aa 

Rep. 326. 
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said in a recent case,^ ^^ prima fade^ a firm transacting busi 
ness is a general partnership. . . . A limited partnership 
that has not complied with the law of its creation is not a 
limited partnership at alL It is, however, a partnership in 
which all the members are liable as at common law." 

§ 314. For what business authorized. — In many of the 
states no restrictions are placed upon the kind of business 
that may be carried on by a special partnership ; in others 
certain kinds of business, usually insurance and banking, are 
excepted. 

§ 816. Conduct of business. — The general partners alone 
represent the firm and carry on its business. If the special 
partner takes part in its management he becomes liable as 
a general partner. Contracts must therefore be made by 
and in the name of the general partners, and suits must be 
brought by and against them.' 

§ 316. Dissolution and notice. — The partnership may be 
renewed by a renewal of the certificate, publication and 
record. Otherwise it comes to an end as a limited partner- 
^ ship at the time designated, and if continued afterward it 

will be as a general partnership. It may also be terminated 
before by operation of law or the act of the partners, like 
general partnerships. Where it is so terminated before the 
time limited has expired, and no statutory provision for no- 

1 Blumenthal y. Whitaker (1S95), defeat it (Manhattan Ckx t. Laim- 

170 Pa. St 800, 88 AtL Rep. lOa The beer, 9upra), unless the party was 

statute themselves often provide himself in fault Henkel ▼. Hey- 

that a false statement in the cer^ man (1878), 91 HL M. 
tificate shall defeat the limited lia- > See Columbia Land and Cattle 

bility. Sheble v. Strong, 8upra; Co. v. Daly (1801), 46 Ean. S04^ 26 

Durant v. Abendroth (1877), 69 N. Pac. Rep. 1043; Sharp v. Hutchin- 

7. 148, 25 Am. Rep. 158. But the son (1885), 100 N. Y. 688; Jaffe t. 

failure of the recording officer to Krum (1885), 88 Ma 669. 
properly record wiU not usually 
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tioe 18 made, notice mnst osnally be given in the same cases 
and manner as upon the dissolation of a general partnership ; 
though where it is terminated by the act of the partner be- 
fore the expiration of the stipulated term, the statutes usu- 
ally require that notice shall be published and recorded like 
the original certificate. Where it comes to an end by ex- 
piration of the time fixed, no notice is necessary, as the 
published and recorded certificate gives notice to all the 
woarld. 
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THE ENGLISH PARTNERSHIP ACT, 1890. 

(68 & 54 Vict, ch. 89.) 

Ax Act to deolare and amend the Law of Partnezshipi 

(14th August, 1890.) 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same, as follows : 

1. (1) Partnership is the relation which subsists between 
persons carrying on a business in common with a view of 
profit. 

(2) But the relation between members of any company or 
association which is — 

(a) Eegistered as a company under the Companies 
Act, 1862, or any other Act of Parliament for the time 
being in force and relating to the registration of joint- 
stock companies ; or 

(b) Formed or incorporated by or in pursuance of 
any other Act of Parliament or letters patent^ or Eoyal 
Charter; or 

(c) A company engaged in working mines within and 
subject to the jurisdiction of the Stannaries: 

is not a partnership within the meaning of this Act. 

2. In determining whether a partnership does or does not 
exists regard shall be had to the following rules : 

(1) Joint tenancy, tenancy in common, joint property, 
common property, or part ownership does not of itself cre- 
ate a partnership as to anything so held or owned, whether 
14 909 



the tenants or owners do or do not share any profits made 
by the use thereof 

(2) The sharing of gross retoms does not of itself create 
a partnership, whether the persons sharing such returns have 
or have not a joint or common right or interest in any prop- 
erty from which or from the nse of which the returns are 
derived. 

(3) The receipt by a person of a share of the profits of a 
business is prima facie evidence that he is a partner in the 
business, but the receipt of such a share or of a payment 
contingent on or varying with the profits of a business does 
not of itself make him a partner in the business ; and in par- 
ticular — 

(a) The receipt by a person of a debt or other liqui- 
dated amount by instalments 'or otherwise out of the 
accruing profits of a business does not of itself make him 
a partner in the business or liable as such. 

(b) A contract for the remuneration of a servant or 
agent of a person engaged in a business by a share of 
the profits of the business does not bt itself make the 
servant or agent a partner in the business or liable as 
such. 

(c) A person being the widow or child of a deceased 
partner, and receiving by way of annuity a portion of 
the profits made in the business in which the deceased 
person was a par,tner, is not by reason only of such re- 
ceipt a partner in the business or liable as such. 

(d) The advance of money by way of loan to a person 
engaged or about to engage in any business on a con- 
tract with that person that the lender shall receive a 
rate of interest varying with the profits, or shall receive 
a share of the profits arising from carrying on the busi- 
ness, does not of itself make the lender a partner with 
the person or persons carrying on the business or liable 
as such. Provided that the contract is in writing and 
signed by or on behalf of all the parties thereto. 

(e) A person receiving by way of annuity or other- 
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wise a portion of the profits of a business in considera- 
tion of the sale by him of the good-will of the business 
is not by reason only of such receipt a partner in the 
business or liable as such. 

3. In the event of any person to whom money has been 
advanced by way of loan upon such a contract as is men* 
tioned in the last foregoing section, or of any buyer of a 
good-will in consideration of a share of the profits of the 
business, being adjudged a bankrupt, entering into an ar* 
rangement to pay his creditors less than twenty shillings in 
the pound, or dying in insolvent circumstances, the lender 
of the loan shall not be entitled to recover anything in re- 
spect of his loan, and the seller of the good-will shall not be 
entitled to recover anything in respect of the share of profits 
contracted for, until the claims of the other creditors of the 
borrower or buyer for valuable consideration in money or 
money's worth have been satisfied. 

4, (1) Persons who have entered into partnership with 
one another are for the purposes of this Act called collect- 
ively a firm, and the name under which their business is 
carried on is called the firm name. 

(2) In Scotland a firm is a legal person distinct from the 
partners of whom it is composed, but an individual partner 
may be charged on a decree or diligence directed against 
the firm, and on payment of the debts is entitled to relief 
pro rata from the firm and its other members. 

5, Every partner is an agent of the firm and his other 
partners for the purpose of the business of the partnership; 
and the acts of every partner who does any act for carry- 
ing on in the usual way business of the kind carried on by 
the firm of which he is a member, bind the firm and his 
partners, unless the partner so acting has in fact no author- 
ity to act for the firm in the particular matter, and the per- 
son with whom he is disaling either knows that he has no 
authority, or does not know or believe him to be a partner. 

6. An act or instrument relating to the business of the 
firm and done or executed in the firm name, or in any other 
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manner showing an intention to bind the firm, by any per- 
son thereto authorized, whether a partner or not, is binding 
on the firm and all the partners. 

Provided that this section shall not affect any general mle 
of law relating to the execution of deeds or negotiable in- 
struments. 

7. Where one partner pledges the credit of the firm for a 
purpose apparently not connected with the firm's ordinary 
course of business the firm is not bound, unless he is in fact 
specially authorized by the other partners; but this section 
does not affect any personal liability incurred by an individ- 
ual partner. 

8. If it has been agreed between the partners that any re- 
striction shall be placed on the power of any one or more of 
them to bind the firm, no act done in contravention of the 
agreement is binding on the firm with respect to persons 
having notice of the agreement. 

9. Every partner in a firm is liable jointly with the other 
partners, and in Scotland severally also, for all debts and ob- 
ligations of the firm incurred while he is a partner; and after 
his death his estate is also severally liable in a due course of 
administration for such debts and obligations, so far as they 
remain unsatisfied, but subject in England or Ireland to the 
prior payment of his separate debts. 

10. Where, by any wrongful act or omission of any part- 
ner acting in the ordinary course of the business of the firm, 
or with the authority of his copartners, loss or injury is 
caused to any person not being a partner in the firm, or any 
penalty is incurred, the firm is liable therefor to the same 
extent as the partner so acting or omitting to act. 

11. In the following cases, namely: 

(a) Where one partner acting within the scope of his 
apparent authority receives the money or property of a 
third person and misapplies it; and 

(b) Where a firm in the course of its business receives 
money or property of a third person, and the money or 
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property so received is misapplied by one or more of 
the partners while it is in the custody of the firm; 
the firm is liable to make good the loss. 

12. Every partner is liable jointly with his copartners and 
also severally for everything for which the firm while he is 
a partner therein becomes liable under either of the two 
last preceding sections. 

13. If a partner, being a trustee, improperly employs 
trust property in the business or on the account of the part- 
nership, no other partner is liable for the trust property to 
the persons beneficially interested therein* 

Provided as follows : 

(1) This section shall not affect any liability incurred by 
any partner by reason of his having notice of a breach of 
trust; and 

(2) Nothing in this section shall prevent trust money from 
being followed and recovered from the firm if still in its 
possession or under its control. 

14. (1) Every one who by words spoken or written or by 
conduct represents himself, or who knowingly suffers him- 
self to be represented, as a partner in a particular firm, is 
liable as a partner to any one who has on the faith of any 
such representation given credit to the firm, whether the 
representation has or has not been made or communicated 
to the person so giving credit by or with the knowledge of 
the apparent partner making the representation or suffering 
it to be made. 

(2) Provided that where after a partner's death the part- 
nership business is continued in the old firm name, the con- 
tinued use of that name or of the deceased partner's name 
as a part thereof shall not of itself make his executors' or 
administrators' estate or effects liable for any partnership 
debts contracted after his death. 

16. An admission or representation made by any partner 
concerning the partnership affairs, and in the ordinary coone 
of its business, is evidence against the firm. 
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16. Notice to any partner who habitnallj acts in the 
partnership business of any matter relating to partnership 
affairs operates as notice to the firm, except in the case of a 
fraud on the firm committed by or with the consent of that 
partner. 

17. (1) A person who is admitted as a partner into an 
existing firm does not thereby become liable to the creditors 
of the firm for anything done before he became a partner. 

(2) A partner who retires from a firm does not thereby 
cease to be liable for partnership debts or obligations in- 
curred before his retirement. 

(3) A retiring partner may be discharged from any exist- 
ing liabilities by an agreement to that effect between him- 
self and the members of the firm as newly constituted and 
the creditors, and this agreement may be either express or in- 
ferred as a fact from the course of dealing between the cred- 
itors and the firm as newly constituted. 

18. A continuing guaranty or cautionary obligation given 
either to a firm or to a third person in respect of the trans- 
actions of a firm is, in the absence of agreement to the con- 
trary, revoked as to future transactions by any change in 
the constitution of the firm to which, or of the firm in re- 
spect of the transactions of which, the guaranty or obliga- 
tion was given. 

19. The mutual rights and duties of partners, whether 
ascertained by agreement or defined by this Act, may be 
varied by the consent of all the partners, and such consent 
may be either express or inferred from a course of dealing. 

20. (1) All property and rights and interests in property 
originally brought into the partnership stock or acquired, 
whether by purchase or otherwise, on account of the firm, 
or for the purposes and in the course of the partnership 
business, are called in this Act partnership property, and 
must be held and applied by the partners exclusively for 
the purposes of the partnership and in accordance with the 
partnership agreement. 

(2) Provided that the legal estate or interest in any land, 
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or in Scotland the title to and interest in any heritable 
tate, which belongs to the partnership, shall devolve accord- 
ing to the nature and tenure thereof, and the general rules 
of law thereto applicable, but in trust, so far as necessary, 
for the persons beneficially interested in the land under this 
section. 

(8) Where co-owners of an estate or interest in any land, 
or in Scotland in any heritable estate, not being itself part- 
nership property, are partners as to profits made by the use 
of that land or estate, and purchase other land or estate out 
of the profits to be used in like manner, the land or estate 
so purchased belongs to them, in the absence of an agree- 
ment to the contrary, not as partners, but as co-owners for 
the same respective estates and interests as are held by them 
in the land or estate first mentioned at the date of the pur- 
chase. 

21. Unless the contrary intention appears, property bought 
with money belonging to the firm is deemed to have been 
bought on account of the firm. 

22. Where land or any heritable interest therein has be- 
come partnership property, it shall, unless the contrary in- 
tention appears, be treated as between the partners (includ- 
ing the representatives of a deceased partner), and also as 
between the heirs of a deceased partner and his executors or 
administrators, as personal or movable, and not real or herit- 
able estate. 

23. (1) After the commencement of this Act, a writ of 
execution shall not issue against any partnership property, 
except on a judgment against the firm. 

(2) The high court, or a judge thereof, or the chancery 
court of the county palatine of Lancaster, or a county court, 
may, on the application by summons of any judgment cred- 
itor of a partner, make an order charging that partner's 
interest in the partnership property and profits with pay- 
ment of the amount of the judgment debt and interest 
thereon, and may by the same or a subsequent order ap- 
point a receiver of that partner's share of profits (whether 
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already declared or accruing), and of any other money whick 
may be coming to Urn in respect of the partnership, and di- 
rect all accounts and inquiries, and give all other orders and 
directions which might have been directed or given if the 
charge had been made in favor of the judgment creditor by 
the partner, or which the circumstances of the case may re- 
quire. 

(8) The other partner or partners shall be at liberty at 
any time to redeem the interest charged, or, in case of a sale 
being directed, to purchase the same. 

(4) This section shall apply in the case of a cost-book com- 
pany as if the company were a partnership within the mean- 
ing of this Act 

(6) This section shall not apply to Scotland* 

24. The interests of partners in the partnership property 
and their rights and duties in relation to the partnership 
shall be determined, subject to any agreement, express or 
implied, between the partners, by the following rules: 

(1) All the partners are entitled to share equally in the 
capital and profits of the business, and must contribute 
equally towards the losses, whether of capital or otherwise, 
sustained by the firm. 

(2) The firm must indemnify every partner in respect of 
payments made and personal liabilities incurred by him — 

(a) In the ordinary and proper conduct of the busi- 
ness of the firm ; or, 

(b) In or about anything necessarily done for the 
preservation of the business or property of the firm. 

(3) A partner making, for the purpose of the partnership, 
any actual payment or advance beyond the amount of capi- 
tal which he has agreed to subscribe, is entitled to interest 
at the rate of five per cent, per annum from the date of the 
payment or advance. 

(4) A partner is not entitled, before the ascertainment of 
profits, to interest on the capital subscribed by him. 

(6) Every partner may take part in the management of 

the partnership business. 
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(6) No partner shall be entitled to remuneration for act- 
ing in the partnership business. 

(7) No person may be introduced as a partner without the 
consent of all existing partners. 

(8) Any difference arising as to ordinary matters con- 
nected with the partnership business may be decided by a 
majority of the partners, but no change may be tnade in 
the nature of the partnership business without the consent 
of all existing partners. 

(9) The partnership books are to be kept at the place of 
business of the partnership (or the principal place, if there 
is more than one), and every partner may, when he thinks 
fit, have access to and inspect and copy any of them. 

25. No majority of the partners can expel any partner 
unless a power to do so has been conferred by express agree- 
ment between the partners. 

26. (1) Where no fixed term has been agreed upon for 
the duration of the partnership, any partner may determine 
the partnership at any time on giving notice of his inten- 
tion so to do to all the other partners. 

(2) Where the partnership has originally been constituted 
by deed, a notice in writing, signed by the partner giving 
it, shall be sufficient for this purpose. 

27. (1) Where a partnership entered into for a fixed term 
is continued after the term has expired, and without any ex- 
press new agreement, the rights and duties of the partners 
remain the same as they were at the expiration of the term, 
so far as is consistent with the incidents of a partnership at 
wilL 

(2) A continuance of the business by the partners or such 
of them as habitually acted therein during the term, with- 
out any settlement or liquidation of the partnership affairs, 
is presumed to be a continuance of the partnership. 

28« Partners are bound to render true accounts and full 
infonnation of all things affecting the partnership to any 
partner or his legal representatives. 
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39. (1) Every partner must account to the firm for any 
benefit derived by him without the consent of the other 
partners from any transaction concerning the partnership, 
or from any nse by him of the partnership property, name 
or business connection. 

(2) This section applies also to transactions undertaken 
after a partnership has been dissolved by the death of a part- 
ner, and before the affairs thereof have been completely 
wound up, either by any surviving partner or by the rep- 
resentatives of the deceased partner. 

30. If a partner, without the consent of the other part- 
ners, carries on any business of the same nature as and com- 
peting with that of the firm, he must account for and pay 
over to the firm all profits made by him in that business. 

31. (1) An assignment by any partner of his share in the 
partnership, either absolute or by way of mortgage or re- 
deemable charge, does not, as against the other partners, 
entitle the assignee, during the continuance of the partner- 
ship, to interfere in the management or administration of 
the partnership business or affairs, or to require any ac- 
counts of the partnership transactions, or to inspect the 
partnership books, but entitles the assignee only to receive 
the share of profits to which the assigning partner would 
otherwise be entitled, and the assignee must accept the ac- 
count of profits agreed to by the partners. 

(2) In case of a dissolution of the partnership, whether as 
respects all the partners or as respects the assigning part- 
ner, the assignee is entitled to receive the share of the part- 
nership assets to which the assigning partner is entitled as 
between himself and the other partners, and, for the pur- 
pose of ascertaining that share, to an account as from the 
date of the dissolution. 

32. Subject to any agreement between the partners, a 
partnership is dissdlved — 

(a) If entered into for a fixed term, by the expiration 

of that teruL 
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(b) If entered into for a single adventure or under- 
taking, by the termination of that adventure or under- 
taking. 

(c) If entered into for an undefined time, by any part- 
ner giving notice to the other or others of his intention 
to dissolve the partnership. 

In the last-mentioned case the partnership is dissolved as 
from the date mentioned in the notice as the date of disso- 
lution, or, if no date is so mentioned, as from the date of the 
communication of the notice. 

33. (1) Subject to any agreement between the partners, 
every partnership is dissolved as regards all the partners by 
the death or bankruptcy of any partner. 

(2) A partnership may, at the option of the other part- 
ners, be dissolved if any partner suffers his share of the part- 
nership property to be charged under this Act for his sepa- 
rate debt. 

34. A partnership is in every case dissolved by the hap- 
pening of any event which makes it unlawful for the busi- 
ness of the firm to be carried on or for the members of the 
firm to carry it on in partnership. 

35. On application by a partner the court may decree a 
dissolution of the partnership in any of the following cases: 

(a) When a partner is found lunatic by inquisition, or 
in Scotland by cognition, or is shown to the satisfaction 
of the court to be of permanently unsound mind, in 
either of which cases the application may be made as 
well on behalf of that partner by his committee or next 
friend or person having title to intervene as by any 
other partner. 

(b) When a partner, other than the partner suing, 
becomes in any other way permanently incapable of 
performing his part of the partnership contract. . 

(c) When a partner, other than the partner suing, has 
been guilty of such conduct as, in the opinion of the 
court| regard being had to the nature of the business, is 
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calculated to prejudicially affect the carrying on of the 
business. 

(d) When a partner, other than the partner suing, 
wilfully or persistently commits a breach of the part- 
nership agreement, or otherwise so conducts himself in 
matters relating to the partnership business that it is 
not reasonably practicable for the other partner or par- 
ners to carry on the business in partnership with him. 

(e) When the business of the partnership can only be 
carried on at a loss. 

(f) Whenever in any case circumstances have arisen 
which in the opinion of the court render it just and 
equitable that the partnership be dissolved. 

36. (1) Where a person deals with a firm after a change 
in its constitution, he is entitled to treat all apparent mem- 
bers of the old firm as still being members of the firm until 
he has notice .of the change. 

(2) An advertisement in the London Gazette as to a firm 
whose principal place of business is in England or Wales; in 
the Edinburgh Gazette as to a firm whose principal place of 
basiness is in Scotland, and in the Dublin Gazette as to a 
firm whose principal place of business is in Ireland, shall be 
notice as to persons who had not dealings with the firm 
before the date of the dissolution or change so advertised. 

(3) The estate of a partner who dies, or who becomes 
bankrupt, or of a partner who, not having been known to 
the person dealing with the firm to be a partner, retires 
from the firm, is not liable for partnership debts contracted 
after the date of the death, bankruptcy or retirement re- 
spectively. 

87. On the dissolution of a partnership or retirement of a 
partner, any partner may publicly notify the same, and may 
require the other partner or partners to concur for that pur- 
pose in all necessary or proper acts, if any, which cannot^be 
done without his or their concurrence. 

38. After the dissolution of a partnership, the authority 
of each partner to bind the firm, and the other rights and 
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obligations of the partners, oontinae notwithstanding the 
dissolution so far as may be necessary to wind np the affairs 
of the partnership, and to complete transactions begun but 
unfinished at the time of the dissolution, but not otherwise. 
Provided that the firm is in no case bound by the acts of 
a partner who has become bankrupt; but this proviso does 
not affect the liability of any person who has, after the 
bankruptcy, represented himself, or knowingly suffered him- 
self to be represented, as a partner of the bankrupt. 

39. On the dissolution of a partnership every partner is 
entitled, as against the other partners in the firm, and all 
persons claiming through them in respect of their interests 
as partners, to have the property of the partnership applied 
in payment of the debts and liabilities of the firm, and to 
have the surplus assets after such payment applied in pay- 
ment of what may be due to the partners respectively after 
deducting what may be due from them as partners to the firm ; 
and for that purpose any partner or his representatives may 
on the termination of the partnership apply to the court to 
wind up the business and affairs of the firm. 

40. Where one partner has paid a premium to another on 
entering into a partnership for a fixed term, and the part- 
nership is dissolved before the expiration of that term other- 
wise than by the death of a partner, the court may order 
the repayment of the premium, or of such part thereof as it 
thinks just, having regard to the terms of the partnership 
contract and to the length of time during which the part- 
nership has continued ; unless 

(a) The dissolution is, in the judgment of the court, 
wholly or chiefly due to the misconduct of the partner 
who paid the premium, or 

(b) The partnership has been dissolved by an agree- 
ment containing no provision for a return of any part ol 
the premiuuL 

41. Where a partnership contract is rescinded on the 
ground of the fraud or misrepresentation of one of the par- 
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ties thereto, the party entitled to rescind is, without preju 
dice to any other right, entitled — 

(a) to a lien on, or right of retention of, the surplus of 
the partnership assets, after satisfying the partnership 
liabilities, for any sum of money paid by him for the 
purchase of a share in the partnership, and for any 
capital contributed by him, and is 

(b) to stand in the place of the creditors of the firm 
for any payments made by him in respect of the part- 
nership liabilities, and 

(c) to be indemnified by the person guilty of the fraud 
or making the representation against all the debts and 
liabilities of the firm. 

42. (1) Where any member of a firm has died or other- 
wise ceased to be a partner, and the surviving or continuing 
partners carry on the business of the firm with its capital 
or assets without any final settlement of accounts as between 
the firm and the outgoing partner or his estate, then, in the 
absence of any agreement to the contrary, the outgoing part- 
ner or his estate is entitled at the option of himself or his 
representatives to such share of the profits made since the 
dissolution as the court may find to be attributable to the 
use of his share of the partnership assets, or to interest at 
the rate of five per cent, per annum on the amount of his 
share of the partnership assets. 

(2) Provided that where by the partnership contract an 
option is given to surviving or continuing partners to pur- 
chase the interest of a deceased or outgoing partner, and 
that option is duly exercised, the estate of the deceased part- 
ner, or the outgoing partner or his estate, as the case may 
be, is not entitled to any further or other share of prof- 
its ; but if any partner assuming to act in exercise of the 
option does not in all material respects comply with the 
terms thereof, he is liable to account under the foregoing 
provisions of this section. 

43. Subject to any agreement between the partners, the 
amount due from surviving or continuing partners to an out- 
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going partner or the representatiyes of a deceased partner 
in respect of the outgoing or deceased partner's share is a 
debt accruing at the date of the dissolution or death. 

44. In settling accounts between the partners after a dis- 
solution of partnership, the following rules shall, subject to 
any agreement, be observed : 

(a) Losses, including losses and deficiencies of capital, 
shall be paid first out of profits, next out of capital, and 
lastly, if necessary, by the partners individually in the 
proportion in which they were entitled to share profits. 

(b) The assets of the firm, including the sums, if any, 
contributed by the partners to make up losses or de- 
ficiencies of capital, shall be applied in the following 
manner and order: 

(1) In paying the debts and liabilities of the firm 
to persons who are not partners therein. 

(2) In paying to each partner, ratably, what is 
due from the firm to him for advances as distin- 
guished from capital. 

(3) In paying to each partner, ratably, what is 
due from the firm to him in respect of capitaL 

(4) The ultimate residue, if any, shall be divided 
among the partners in the proportion in which 
profits are divisible. 

46. In this Act, unless the contrary intention appears — 
The expression "court" includes every court and judge 
having jurisdiction in the case. 

The expression " business " includes every trade, occupa- 
tion or profession. 

46. The rules of equity and of common law applicable to 
partnership shall continue in force except so far as they are 
inconsistent with the express provisions of this Act. 

47. (1) In the application of this Act to Scotland the 
bankruptcy of a firm or of an individual shall mean seques- 
tration under the Bankruptcy (Scotland) Acts, and also in 
the case of an individual the issue against him of a degree of 

oeesio honorum. 
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(2) Nothing in this Act shall alter the rules of the law of 
Scotland relating to the bankruptcy of a firm or of the in- 
dividual partners thereof. 

48* The Acts mentioned in the schedule to this Act are 
hereby repealed to the extent mentioned in the third column 
of that schedule. 

49. This Act shall come into operation on the first day of 
January, one thousand eight hundred and ninety-one. 

60. This Act may be cited as the Partnership Act, 1890 
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AMERICAN CODES. 

The following are the sections of the California code 
upon the subject of Partnership. It has been re-enacted in 
Dakota and Montana with such Tariations as are noted. 

Abtiolb L 

WHAT OONSTITnTBS A PABTNSBSHIP. 

SEa 2395. Partnership is the association of two or mor^ 
persons for the purpose of carrying on business together, and 
dividing its profits between them. 

Sbo. 3896. Part owners of a ship do not, by simply using 
it in a joint enterprise, become partners as to the ship. 
(Not in Montana statutes.) 

Sbo. 3397. A partnership can be founded only by the 
consent of all the parties thereto, and therefore no new part- 
ner can be admitted to the partnership without the consent 
of every existing member thereof. 

Abtiolb IL 
partkebshif pbopbbtt. 

Sbo. 2401. The property of a partnership consists of all 
that is contributed to the common stock at the formation 
of the partnership, and all that is subsequently acquired 
thereby. 

Sbo. 2402. The interest of each member of a partnership 
extends to every portion of its property. 

Sbo. 2403. Li the absence of any agreement on the sub- 
ject, the shares of partners in the profit or loss of thd busi- 
ness are equal, and the share of each in the partnership 
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property is the value of his original contribatioii, increased 
or diminished by his share of profit or loss. 

8Ea 2404. An agreement to divide the profits of a busi- 
ness implies an agreement for a corresponding division of 
its losses, unless it is otherwise expressly stipulated. 

Ssa 2405. Each member of a partnership may require 
its property to be applied to the discharge of its debts, and 
has a lien upon the shares of the other partners for this pur- 
pose, and for the payment of the general balance, if any, 
due to him. 

8eo. 2406. Property, whether real or personal, acquired 
with partnership funds, is presumed to be partnership prop- 
erty. 

AsncLB UL 

MUTUAL OBLIGATIONS OF PABTNBBS. 

Sbo. 2410. The relations of partners are confidentiaL 
They are trustees for each other within the meaning of 
chapter I of the title on trusts, and their obligations as such 
trustees are defined by that chapter. 

Sec. 2411. In all proceedings connected with the forma- 
tion, conduct, dissolution and liquidation of a partnership, 
every partner is bound to act in the highest good faith to- 
ward his copartners. He may not obtain any advantage 
over them in the partnership affairs by the slightest mis- 
representation, concealment, threat or adverse pressure of 
any kind. 

Ssa 2412. Each member of a partnership must account 
to it for everything that he receives on account thereof, and 
is entitled to reimbursement therefrom for everything that 
he properly expends for the benefit thereof, and to be in- 
demnified thereby for all losses and risks which he neces- 
sarily incurs on its behalf. 

Sec. 2413. A partner is not entitled to any compensation 
for services rendered by him to the partnership. (In Mon- 
tana statutes the following is added: — ^^ unless there is an 
agreement to that effect") 
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AbTIOU It* 
BSBTUirCEATIOH OF PAXTErXBSBlF. 

8sa 3417. A partner may exonerate himself from all 
fatnre liability to a third person on aocoont of the partner- 
ship by renonnotng in good faith all participation in its future 
profits, and giving notioe to such third person and to his 
own copartners that he has made snch rennnciation, and 
that so far as may be in his power he dissolves the partner- 
ship and does not intend to be liable on account thereof for 
the future. 

Sbo. 2418. After a partner has given notice of his renun- 
ciation of the partnership he cannot claim any of its subse- 
quent profits, and his copartners may proceed to dissolve 
the partnership. 

CHAPTER n. 

Abticlb L 

what is ▲ gbkbbal pabtnebship. 

Ssa 2424. Every partnership that is now formed in ac- 
cordance with the law concerning special or mining partner- 
ships, and every special partnership so far only as the gen- 
eral partners are concerned, is a general partnership. 

Abtiolb IL 

POWEBS AND AUTHOBFTT OF PABTNBBS. 

Sxo. 2428. Unless otherwise expressly stipulated, the de> 
dsion of the majority of the members of a general partner- 
ship binds it in the conduct of its business. 

Ssa 2429. Every general partner is agent for the part- 
nership in the transaction of its business, and has authority 
to do whatever is necessary to carry on such business in the 
ordinary manner, and for this purpose may bind his copart- 
ners by an agreement in writing. 
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Ssa 3430. A partner, as such, has not authority to do 
any of the following acts, unless his partners have wholly 
abandoned the business to him, or are incapable of acting: 

L To make an assignment of the partnership property or 
any portion thereof to a creditor, or to a third person in 
trust for the benefit of a creditor or of all creditors. 

2. To dispose of the good-will of the business. 

3. To dispose of the whole of the partnership property at 
once, unless it consists entirely of merehwndise. (The ital- 
icised part of last clause is not in the Montana statute.) 

4. To do any act which would make it impossible to carry 
on the ordinary business of the partnership. 

6. To confess a judgment. 

6. To submit a partnership claim to arbitration. 

7. To do any other act not within the scope of the preced- 
ing section. 

Sbo. 2431. A partner is not bound by any act of a co- 
partner in bad faith toward him, though within the scope 
of the partner's powers, except in favor of persons who have 
in good faith parted with value in reliance upon such act 

Abtiolb IIL ' 

mutual obijoations of pabtnbbfll 

Ssa 2435. All profits made by a general partnership, in 
the course of any business usually carried on by the part- 
nership, belong to the firm. 

Sec. 2436. A general partner, who agrees to give his per- 
sonal attention to the business of the partnership, may not 
engage in any business which gives him an interest adverse 
to that of the partnership, or which prevents him from giv- 
ing to such business all the attention which would be ad- 
vantageous to it. 

Seo. 2437. A partner may engage in any separate busi- 
ness, except as otherwise provided by the last two sections 

Sec 2438. A general partner transacting business con- 
trary to the provisions of this article may be required bj 
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any copartner to aoconnt to the partnership for the profits 
of such business. 

Abtiolb IV. 

UABILITIBS OF PABTNEB& 

Ssa 2442. Every general partner is liable to third per- 
sons for all the obligations of the partnership, jointly with 
his copartners. 

Sec. 2443. The liability of general partners for each 
other's acts is defined by the title on agency. 

SiBo. 2444. Any one permitting himself to be represented 
as a partner, general or special, is liable, as such, to third 
persons to whom such representation is communicated, and 
who, on the faith thereof, give credit to the partnership. 

Ssa 2445. No one is liable as a partner who is not such 
in fact, except as provided in the last section. 

Abtiolb V. 

TEBMTNATION OF PABTNBBSHIP. 

Sbo. 2449. If no term is prescribed by agreement for its 
duration, a general partnership continues until dissolved by 
a partner or by operation of law; 

Sbo. 2450. A general partnership is dissolved as to all 
the partners : 

1. By lapse of the time prescribed by agreement for its 
duration. 

2. By the expressed will of any partner, if there is no 
such agreement. 

3. By the death of a partner. 

4. By a transfer to a person, not a partner, of the inter- 
est of any partner in the partnership property. 

6. By war, or the prohibition of commercial intercourse 
between the country in which one partner resides and that 
in which another resides ; or, 

6. By a judgment of dissolution. 
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8sa 2461. A genaral partnership may be dissolved, as to 
himself only, by the expressed will of any partner, notwith- 
standing his agreement for its continuance; subject, how- 
ever, to liability to his copartners for any damage caused to 
them thereby, unless the droumstances are such as entitle 
him to a judgment of dissolution. 

Sso. 2452. A general partner is entitled to a jadgm^it of 
dissolution: 

1. When he, or another partner, becomes legally incapa- 
ble of contracting. 

2. When another partner fails to perform his duties under 
the agreement of partnership, or is guilty of serious miscon- 
duct; or, 

8. When the business of the partnership can be carried on 
only by a permanent loss. 

Sbo. 24;53. The liability of a general partner for the acts 
of his copartners continues, even after a dissolution of the 
copartnership, in favor of persons who have had dealings 
with and given credit to the partnership during its exist- 
ence, until they have had personal notice of the dissolution ; 
and in favor of other persons until such dissolution has been 
advertised in a newspaper published in every county where 
the partnership, at the time of its dissolution, had a place of 
business, if a newspaper is there published, to the extbnt in 
either case to which such persons part with value in good 
faith, and in the belief that such partner is still a member 
of the firm. 

Sec. 2454. A change of the partnership name, which 
plainly indicates the withdrawal of a partner, is sufficient 
notice of the fact of such withdrawal to all persons to whom 
it is communicated ; but a change in the name, which does 
not contain such an indication, is not notice of the with- 
drawal of any partner. 
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ABnoLH TL 

UQUIDATIOlSr. 

8x0. 2458. After the dissolution of a partnership, tied 
powers and authority of the partners are such only as are 
prescribed by this article. 

Ssa 2459. Any member of a general partnership may act 
in liquidation of its affairs, except as provided by the next 
section. 

Sbo. 2460. If the liquidation of a partnership is commit- 
ted, by consent of all the partners, to one or more of them, 
the others have no right to act therein ; but their acts are 
valid in favor of persons parting with value, in good faith, 
upon credit thereof. 

8eo. 2461. A partner authorized to act in liquidation may 
collect, compromise or release any debts due to the partner- 
ship, pay or compromise any claims against it, and dispose 
of partnership property. 

Seo. 2462. A partner authorized to act in liquidation may 
indorse, in the name of the firm, promissory notes, or other 
obligations held by the partnership, for the purpose of col- 
lecting the same, but he cannot create any new obligation 
in its name, or revive a debt against the firm, by an ac- 
knowledgment, when an action thereon is barred under the 
provisions of the code of civil procedure. 

artiolb vn. 

OF THB USB OF FIOHTIOUS NAHXS. 

Ssa 2466. JEkcqpt as otherwise provided in the next eeetum^ 
everj partnership transacting business in this state under a 
fictitious name, or a designation not showing the names of 
the persons interested as partners in such business, must file 
with the clerk of the county in which its principal place of 
business is situated a certificate stating the names in full of 
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all the members of snoh partnership and their places of re^ 
dence, and publish the same once a week for four successive 
weeks, in a newspaper pablished in the coanty, if there be 
one, and if there be none, in sach county, then in a r^S^s- 
paper published in an adjoining county. (En Montana stat^ 
ute the preceding italicised clause and section 2467 are 
omitted) 

Sso. 2467. A commercial or banking partnership, estab- 
lished and transacting business in a place without the United 
States, may, without filing the certificate, or making the 
publication prescribed in the last section, use in this state 
the partnership name used by it there, although it be ficti- 
tious, or does not show the names of the persons interested 
as partners in such business. 

Sec. 2468. The certificate filed with the clerk, as provided 
in section 2466, must be signed by the partners, and ac- 
knowledged before some officer authorized to take the ac- 
knowledgment of conveyances of real property. Where the 
partnership is hereafter formed, the certificate must be filed, 
and the publication designated in that section must be made 
within one month after the formation of the partnership, or 
within one month from the time designated in the agree- 
ment of its members for the commencement of the partner- 
ship ; where the partnership has been heretofore formed, the 
certificate must be filed and the publication made within six 
months after the passage of this act. Persons doing busi- 
ness as partners contrary to the provision of this article 
shall not maintain any action upon or on account of any 
contracts made or transactions had in their partnership 
name, in any court in this state, until they have first filed 
the certificate and made the publication herein required. 

Sbo. 2469. On every change in the members of a partner- 
ship transacting business in this state under a fictitious 
name, or a designation which does not show the names of 
the persons interested as partners in its business, except in 
the case mentioned in section 2467, a new certificate must 
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be filed with the oonnty clerk, and a new publication made, 
as required by this article on the formation of such partner- 
ship. 

Sec. 2470. Every county clerk must keep a register of the 
names of firms and persons mentioned in the certificates 
filed with him, pursuant to this article, entering in alpha- 
betical order the name of every such partnership, and of 
each partner therein. 

Sbo. 2471. Copies of the entries of a county clerk, as 
herein directed, when certified by him, and affidavits of publi 
cation, as herein directed, made by the printer, publisher or 
chief clerk of a newspaper, are presumptive evidence of the 
facts therein stated. 



CHAPTER IIL 

SPECIAL PARTNEBSHIF. 
Abtiolb L 

FOBMATIOir OF PABTlirEBSHIP. 

Sbo. 2477. A special partnership may be formed by two 
or more persons, in the manner and with the effect pre- 
scribed in this chapter, for the transaction of any business 
except banking or insurance. 

Ssa 2478. A special partnership may consist of one or 
more persons called general partners, and one or more per- 
sons called special partners. 

Sbo. 2479. Persons desirous of forming a special partner- 
ship must severally sign a certificate, stating: 

1. The name under which the partnership is to be con- 
ducted. 

2. The general nature of the business intended to be trans- 
acted* 

8. The names of all the partners and their residences, speci- 
fying which are general and which are special partners. 
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4. The amount of capital which each fpedal partner has 
contribated to the common stock. 

6. The periods at which such partnership will begin and 
end. 

Ssa 2480. Certificates under the last section most be ac- 
knowledged by all the partners before some officer authorized 
to take acknowledgment of deeds; one to be filed in the 
clerk's office, and the other recorded in the office of the re- 
corder of the county in which the principal place of business 
of the partnership is situated, in a book to be kept for that 
purpose, open to public inspection ; and if the partnership 
has places of business situated in different counties, a copy 
of the certificate, certified by the recorder in whose office it 
is recorded, must be filed in the clerk's office and recorded 
in like manner in the office of the recorder in every such 
county. If any false statement is made in any such certifi- 
cate, all the persons interested in the partnership are Liable 
as general partners for all the engagements thereof. 

Ssia 2481. An affidavit of each of the partners stating 
that the sums specified in the certificate of the partnership 
as having been contributed by each of the special partners 
have been actually and in good faith paid, in the lawful 
money of the United States, must be filed in the same office 
with the original certificate. 

Ssa "2482. No special partnership is formed until the 
provisions of the last five sections are complied with. 

Seo. 2483. The certificate mentioned in this article or a 
statement of its substance must be published in a newspaper 
printed in the county where the original certificate is filed 
{** recorded " in Montana), and if no newspaper is there printed 
then in a newspaper in the state nearest thereto. Such pub- 
lication must be made once a week for four successive weeks, 
beginning within one week from the time of filing the cer- 
tificate. In case such publication is not so made the part- 
nership must be deemed general. 

Sxo. 2484. An affidavit of the making of the publication 
mentioned in the preceding section, made by the printer, 
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publidier or chief clerk of the newspaper in which such pub- 
lication is made, may be filed with the county recorder with 
whom the original certificate was filed, and is presumptive 
evidence of the facts therein stated. 

8Ea 2485. Every renewal or continuance of a special 
partnership must be certified, recorded, verified and pub- 
lished in the same manner as upon its original formation. 

(In Montana the statutes added, ^^if not renewed it shall be 
deemed a general partnership.") 

Abtiolb IL 

POWSBS, BIGHTS AND BUTEBS OF THB PABTNEBS. 

Sbo. 2489. The general partners only have authority to 
transact the business of a special partnership. 

Sec. 2490. A special partner may at all times investigate 
the partnership affairs and advise his partners or their agents 
as to theiv management. 

Sso. 2491. A special partner may lend money to the part- 
nership, or advance money for it, and take from it security 
therefor, and as to such loans or advances has the same rights 
as any other creditor; but in case of the insolvency of the 
partnership, all other claims which he may have ietgainst it 
must be postponed until all other creditors are satisfied. 

Sec. 2492. In all matters relating to a special partner- 
ship, its general partners may sue and be sued alone, in the 
same manner as if there were no special partners. 

Sbo. 2493. No special partner, under any pretense, may 
withdraw any part of the capital invested by him in the 
partnership, during its continuance. 

SBa 2494. A special partner may receive such lawful in- 
terest and such proportion of profits as may be agreed upon^ 
if not paid out of the capital invested in the partnership by 
him, or by some other special partner, and is not bound to 
refund the same to meet subsequent losses. 
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Seo. 2495. If a special partner withdraws capital from 
the firm, contrary to the provisions of this article, he thereby 
becomes a genend partner. 

Sec. 2496. Every transfer of the property of a special 
partnership, or of a partner therein, made after or in con- 
templation of the insolvency of such partnership or partner, 
with intent to give a preference to any creditor of such part- 
nership or partner over any other creditor of such partner- 
ship, is void against the creditors thereof; and every judg- 
ment confessed, lien created, or security given, in like manner 
and with the like intent, is in like manner void. 

Abtiols IIL 
LiABiLrrr of pabtnebs. 

Sec. 2500. The general partners in a special partnership 
are liable to the same extent as partners in a general part- 
nership. 

Seo. 2501. The contribution of a special partner to the 
capital of the firm, and the increase thereof, is liable for its 
debts, but he is not otherwise liable therefor, except as 
follows : 

1. If he has wilfully made or permitted a false or materi- 
ally defective statement in the certificate of the partnership, 
the affidavit filed therewith, or the published announcement 
thereof, he is liable, as a general partner, to all creditors of 
the firm. 

2. If he has wilfully interfered with the business of the 
firm, except as permitted in article 11 of this chapter, he is 
liable in like manner ; or, 

8. If he has wilfully joined in or assented to an act con- 
trary to any of the provisions of article 11 of this chapter, 
he is liable in like manner. 

Seo. 2502. When a special partner has unintentionally 
done any of the acts mentioned in the last section, he is lia- 
ble as a general partner to any creditor of the firm who has 
been actually misled thereby to his prejudice. 
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Seo. 2503. One who, upon making a contract with a part- 
nership, accepts from or gives to it a written memorandum 
of the contract, stating that the partnership is special, and 
giving the names of the special partners, cannot afterwards 
charge the persons thus named as general partners upon that 
contract, by reason of an error or defect in the proceedings 
for the creation of the special partnership, prior to the ac- 
ceptance of the memorandum, if an effort has been made by 
the partners, in good faith, to form a special partnership in 
the manner required by article I of this chapter. 

Aetiolb IY. 
▲ltebation and dissolution. 

Seo. 2507. A special partnership becomes general if, within 
ten days after any partner withdraws from it, or any new 
partner is received into it, or a change is made in the nature 
of its business or in its name, a certificate of such fact, duly 
verified and signed by one or more of the partners, is not 
filed with the county clerk and the recorder with whom the 
original certificate of the partnership was filed. 

Seo. 2508. New special partners may be admitted into a 
special partnership upon a certificate, stating the names, 
residences and contributions to the common stock of each 
of such partners, signed by each of them and by the general 
partners, verified, acknowledged or proved according to the 
provisions of article I of this chapter, and filed with the 
county clerk and recorder with whom the original certificate 
of the partnership was filed. 

Seo. 2509. A special partnership is subject to dissolution in 
the same manner as a general partnership, except that no dis- 
solution by the act of the partners is complete until a notice 
thereof has been filed and recorded in the office of the county 
clerk and recorder with whom the original certificate was 
recorded, and published once in each week for four succes- 
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sive weeks in a newspaper printed in eaeh oonnty wliere the 
partnership has a place of business. 

8eo. 2510. The name of a special partner most not be 
nsed in the firm name of the partnership unless it be aooom- 
panied with the word ^' limited.'' 

In Montana statutes the section (§ 3843) corresponding to 
section 2510 of the California statutes differs somewhat, and 
reads as follows: ^ The business of the partnership shall be 
conducted under a firm nanfe, in which names of the gen- 
eral partners only shall be inserted. If the name of any 
special partner shall be used in such firm name with his con- 
sent, or if he shall personally make any contract respecting 
or concerning the partnership with any person except the 
general partner, he becomes liable as a general partner." 

CHAPTER IV. 

ICHONG PABTNEBSHIP. 

Sec. 2511. A mining partnership exists when two or 
more persons who own or acquire a mining claim for the 
purpose of working it and extracting the mineral there- 
from actually engage in working the same. 

Sbo. 2512. An express agreement to become partners or 
to share the profits and losses of mining is not necessary to 
the formation or existence of a mining partnership. The 
relation arises from the ownership of shares or interest in 
the mine, and working the same for the purpose of extract- 
ing the minerals therefrom. 

Seo. 2513. A member of a mining partnership shares in 
the profits and losses thereof in the proportion in which the 
interest or share he owns in the mine bears to the whole 
partnership capital or whole number of shares. 

Seo. 2514. Each member of a mining partnership has a 
lien on the partnership property for the debts due the cred- 
itors thereof, and for money advanced by him for its use. 
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This lien exists, notwithstanding there is an agreement 
among the partners that it most not. 

Ssa 251 5. The mining ground owned and worked by part- 
ners in mining, whether purchased with partnership f nnds 
or not, is partnership property. 

Sbo. 2516. One of the partners in a mining partnership 
may convey his interest in the mine and business without 
dissolving the partnership. The purchaser, from the date of 
his purchase, becomes a member of the partnership. 

Sec. 2517. A purchaser of an interest in the mining ground 
of a mining partnership takes it subject to the liens ezistiDg 
in favor of the partners for debts due all creditors thereof, 
or advances made for the benefit of the partnership, unless 
he purchased in good faith, for a valuable consideration, 
without notice of such lien. 

Sbo. 2518. A purchaser of the interest of a partner in a 
mine when the partnership is engaged in working it takes 
notice of aU liens resulting from the relation of the partners 
to each other and to the creditors of the partnership. 

Sbo. 2519. No member of a mining partnership or other 
agent or manager thereof can, by a contract in writing, bind 
the partnership, except by express authority derived from 
the members thereof. 

Sbo. 2520. The decision of the members owning a majority 
of the shares or interest in a mining partnership binds it in 
the conduct of its business. 
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REVISED CIVIL CODE OF LOUISIANA. 

TITLE XL 

OP PARTNERSHIP. 

CHAPTER L 

GENERAL PROVISIONa 

Art. 2801. Partnership is a synallagmatio and commnta* 
tive contract made between two or more persons for the 
matual participation in the profits which may accrue from 
property, credit, skill or industry, furnished in determined 
proportions by the parties. 

Abt. 2802. It may be made by all persons capable of con- 
tracting. 

Abt. 2803. It is regulated by the rules laid down in the 
title : of conventional obligations, in all things not differ- 
ently provided for by this title. 

Abt. 2804. All partnerships are null and void which are 
formed for any purpose forbidden by law or good morals. 
But all the partners in such a partnership are liable in solido 
to third persons who may contract with them without a 
knowledge of the illegal or immoral object of the partner- 
ship. 

AsT. 2805. Partnerships must be created by the consent 
of the parties. 

Abt. 2806. A community of property does not of itself 
create a partnership, however that property may be ac- 
quired, whether by purchase, donation, accession, inheritance 
or prescription. 

Abt, 2807. The community of property created by mar- 
riage is not a partnership; it is the effect of a contract gOY<^ 
emed by rules prescribed for that purpose in this code. 
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Abt. 2808. Property, when brought into partnership or 
acquired by it, and the profits when they are kept undivided 
for the benefit of the partnership, are called partnership 
stock. 

Abt. 3809. Property, credit, skill and industry being the 
sources from which a partnership may be drawn, each of 
the partners may furnish either or all of these in such pro- 
portions as they may mutually agree. 

AsT. 2810. By credit^ in the foregoing article, is ineant 
not only a reputation for responsibility as to pecuniary con- 
cerns, but also any quality or other circumstance that may 
acquire the good-will of others, and contribute to the pros- 
perity of the partnership. 

Abt. 2811. It is of the essence of this contract that a 
profit is contemplated, and that each of the parties is to par- 
take therein ; the proportion they are respectively to receive 
is regulated by the stipulation of the parties, where they 
make any ; where none are made for this purpose, the propor- 
tion is regulated by law. 

Abt. 2812. It is not necessary, under the last article, that 
the contract of partnership should provide for the actual 
partition of the profits. A stipulation that the profits shall 
be converted into stock for the benefit of all the parties in 
determined proportions is valid. 

Abt. 2813. A participation in the profits of a partnership 
carries with it a liability to contribute between the parties 
to the expenses and losses. But the proportion, like that of 
the profits, may be regulated by the stipulation of the par^ 
ties ; and where they make none, is provided for by law. 

Abt. 2814. A stipulation that one of the contracting 
parties shall participate in the profits of a partnership, but 
shall not contribute to losses, is void, both as it regards the 
partners and third persons. But in the case of a partnership 
in c(ymmendamiy hereinafter provided for, the liability to loss 
may be limited to the amount of stock furnished. 

Abt. 2815. The foregoing article does not prevent the 
partners, or any one of them, from making a donation of 
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their or his profits arising from the partnership stock to an- 
other, or even from selling the same for a valuable consid- 
eration ; bat the donee or vendee is not on that account 
considered as a partner. 

Art. 2816. A partnership cannot be executor, curator or 
tutor, and cannot exercise any other private office. 

Art. 2817. By private office^ in this code, is meant such 
trust as relates solely to the interest or affairs of one or 
more designated individuals, bat which cannot be executed 
without the assent of the magistrate. 

Art. 2818. The nomination of a partnership to any pri- 
vate office is not of itself void ; where it is a trust suscepti- 
ble of being exercised by more than one person, it shall be 
considered as a nomination of all the members of the part 
nership, individually, who belonged to it at the time of such 
nomination; where the trust can, by law, only be exercised 
by one person, the first-named partner shall be deemed to 
have been the person intended. 

Art. 2819. A partnership may be appointed attorney or 
agent for the performance of any act or duty which comes 
within the object for which the partnership is formed ; and 
the responsibility of such trust or agency attaches to all the 
members ; and they are also entitled to all the advantages 
resulting therefrom, although one of them may execute the 
trust in the name of the partnership, unless it be differently 
provided in the appointment. 

Art. 2820. Where a partnership is appointed to perform 
a trust or agency, foreign to the object for which the part- 
nership was formed, the appointment is not void; it may be 
performed in the name of the partnership if all the partners 
assent, and then the like responsibilities and advantages at- 
tach to the parties as are set forth in the last preceding 
article ; if the assent of all the parties be not given, the trust 
or agency cannot be performed under the power. 

Art. 2821. If the trust or agency is execated by writing, 
whether required by law to be so done or not, the assent re- 
quired by the last article must also be in writing. 
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Abt. 2823. In an ordinary partnership, if a partner hay- 
ing no authority to make purchases for the joint acoonnt 
shall make any purchase in the name of the partnership or 
in his own name with the partnership funds, the other part- 
ners may elect whether they wiU take such purchase on the 
joint account or not. 

AsT. 2828. The partnership property is liable to the 
creditors of the partnership, in preference to those of the 
individual partner; but the share of any partner may, in due 
course of law, be seized and sold to satisfy his individual 
creditors, subject to the debts of the partnership ; but such 
seizure, if legal, operates as a dissolution of the partnership. 

CHAPTER 2. 

RULES BELATXNG TO THE DIFFERENT KINDS OF PARTNER- 

SHIPa 

Section 1. 
of thb divi8i0n of pabtnesships. 

Abt. 2824. Partnerships are divided, as to their object, 
into commercial partnerships and ordinary partnerships. 

Abt. 2825. Commercial partnerships are such as are 
formed: 

1. For the purchase of any property, and the sale thereof, 
either in the same state or changed by manufacture. 

2. For buying or selling any personal property whatever, 
as factors or brokers. 

8. For carrying personal property for hire, in ships or 
other vessels. 

Abt. 2826. Ordinary partnerships are all such as are not 
commercial ; they are divided into universal and particular 
partnerships. 

Abt. 2827. Ciommercial partnerships are divided into two 
kinds, general and special 

Abt. 2828. There is also a species of partnership which 
may be incorporated with either of the other kinds, called 
\>» rtnership in com/mendcMn, 
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SsonoH 3. 

QV VSrVMBAkL PABTEKBfiHIFa. 

AxT. 9829. Universal partnership is a oontraot by which 
the parties agree to make a common stock of all the prop- 
erty they respectively possess; they may extend it to all 
property, real or personal, or restrict it to personal only ; 
they may, as in other partnerships, agree that the property 
itself shall be common stock, or that the fruits only shall be 
snch ; buti property which may accrue to one of the parties, 
after entering into the partnership, by donation, succession 
or legacy, does not become common stock, and any stipula- 
tion to that effect, previous to the obtaining the property 
aforesaid, is void. 

Abt. 2830. A universal partnership of profits includes 
all the gains that may be made from whatever source? 
whether from property or industry, with the restriction 
contained in the last article, and subject to all legal stipula- 
tions to be made by the parties. 

Abt. 2831. If nothing more is agreed between the par- 
ties than that there should be a universal partnership, it 
shall extend only to the profits of the property each shall 
possess, and of their credit and industry. 

Abt. 2832. If commercial business be carried on under a 
universal partnership, it must, as to that business, be gov- 
erned by the rules prescribed for other commercial partner- 
ships. 

Abt. 2833. Universal partnership shall only be contracted 
between persons who are not respectively incapacitated by 
law from conveying to or receiving from each other, to the 
injury of others. 

Abt. 2834. Universal partnership cannot be created with- 
out writing signed by the parties, and registered in the man- 
ner hereafter prescribed. 
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Siconoif 8. 

OF PABnOULiLK PABTNSB8HIF8. 

Abt. 2835. PaHi&tUar partnerships are such as are formed 
for any business not of a commercial nature. 

Abt. 2836. If any part of the stock of this partnership 
consists of real estate, it must be in writing, and made ac- 
cording to the roles prescribed for the conveyance of real 
estate, and recorded as is hereafter prescribed with respect 
to partnership in eommendofji. 

Abt. 2837. The business of this partnership must be con- 
ducted in the name of all the persons concerned, unless a 
firm is adopted by the articles of partnership reduced to 
writing, and recorded in the manner directed by the last 
article. 

Abt. 2838. If the articles be recorded, the parties may 
themselves adopt a firm which shall be composed of the 
name of one or more of the partners, but no other name 
than those of the parties concerned shall enter in such firm. 

SsonoK 4. 
OF pabtnbbship m oomhkndail 

Abt. 2839. Partnership in eammendam is formed by a 
contract,. by which one person or partnership agrees to fur- 
nish another person or partnership a certain amount, either 
in property or money, to be employed by the person or 
partnership to whom it is furnished, in his or ^eir own 
name or firm, on condition of receiving a share in the profits^ 
in the proportion determined by the contract, and of being 
liable to losses and expenses to the amount furnished and 
no more. 

Abt. 2840. He who makes this contract is called, with 
respect to those to whom he makes the advance of capital, 
a partner in oamm&ndant. Every species of partnership 
may receive such partners. It is therefore a modification^ 
of which the several kinds of partnerships are snsoeptibley 
rather than a separate division of partnerships. 

945 



▲PPBKDIX A. 

Abt. 2841. The proportion of profits to be received by 
the partner in eammendam may be regulated by the cove- 
nant of the parties, as may also, with respect to each other, 
the proportion of losses and expenses to be borne by each 
of the partners; but, as respects third persons, the whole 
sum furnished, or agreed to be furnished, by such partner, is 
liable for the debts of the partnership. 

Art. 2842. In no case, except as is hereinafter expressly 
provided, shall the other partner who has no other interest 
in the concern than that of partner in oommendanij be liable 
to pay any sum beyond that which he has agreed to furnish 
by his contract. If it has been paid and lost in the business 
of the partnership, he is exonerated from any other pay- 
ment. If only part be unpaid, he is liable for that amount, 
and no more, to the creditors of the partnership. 

Abt. 2843. The partner in commendam cannot be called 
upon by the partnership or its creditors to refund any divi- 
dend he may have received of net profits (fairly made dur- 
ing the solvency of the partners and honajide)^ at a time 
stipulated in the articles of partnership. 

Abt. 2844. The partner in oommenda/m cannot bind the 
other partner by any act of his; he is not considered as a 
partner further than is specially provided in this section. 

Abt. 2845. Partnership in corwmendam, must be made in 
writing, and must be recorded in the manner hereinafter di- 
rected, or otherwise the partner in conMnendcum will be con- 
sidered as a common partner in the concern, and will be 
subject to all the responsibilities towards third persons that 
would attach to any of the other parties in the business for 
which he made his advance. 

Abt. 2846. The contract must express the amount fur- 
nished, or agreed to be furnished, by the partner in camr 
mendam^ the proportion of profits he is to receive, and of 
the expenses and losses he is to bear. It must state whethei 
it has been received, and whether in goods, money, or how 
otherwise ; and if not received, it must contain a stipulation 
to pay or deliver it. It must be signed by the parties ir 
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the presence of one or more witnesses, and shall be recorded 
in full by the officer authorized to record mortgages in the 
place where the principal business of the partnership is car- 
ried on. If it be a commercial partnership, and consists of 
several houses or establishments, in different parts of the 
state, such recording shall be made in each of such places. 

Akt. 2847. The record mentioned in the preceding ar- 
ticle shall be made in six days from the time of the execution 
of the contract, in the place where the principal establish- 
ment is situated, and if there are more than one, then allow- 
ing one day for every two leagues distance between such 
principal establishment and the others. 

Abt. 2848. The officer authorized to record mortgages 
shaU keep a separate book for the purpose of recording acts 
of partnership, which shall be, at all office hours, open for 
the inspection of any person who may choose to consult the 
same, and shall receive the same fees to which he is entitled 
for the recording of mortgages and for certificates and copies. 
When the act is under private signature, the record shall be 
only made oil the acknowledgment of the act, before a re- 
corder, a notary, or the person authorized to make the rec- 
ord, or by a proof of the execution made in the same manner 
by one of the subscribing witnesses. 

Abt. 2849. The business of the partnership to which the 
partner in oommendam has contributed his advance must 
not be carried on in the name of such partner, or in his name 
jointly with others, or by him or by his agency as agent, or 
attorney for the other partners, but by those to whom he 
has made the advance, and in their name or firm ; and if the 
advance in commendam has been made to one person only, 
such person must carry on the business in his sole name, and 
mast not make the addition ^'and company" or adopt any 
firm that may cause it to be understood that he has any 
partners. 

And if the partner in corrmiendam shall take any part in 
the business of the partnership, or permit his name to be 
used in the firm, or knowingly permit any single person to 

247 



APPSNDIX A. 

whom he has made the advance to add any words to hit 
name or firm that may imply that he has other partners 
besides the partner in ooTnmendamj when in fact he has none^ 
such partner in commendam shall be liable to all the re- 
sponsibilities of a general partner in the business for which 
he has made the advance. 

Abt. 2850. If the person to whom the partner in com- 
mendam has made the advance shall, without his consent^ 
use his name in the firm, or if , nor having any other part- 
ner, he shall adopt or use any such addition as is expressed 
in the last preceding article, the partner in eommsndam may 
immediately withdraw the sum he has advanced, and, on 
giving notice in two of the public newspapers, shall be freed 
from all responsibility, either to the partners or to the third 
persons from the time of such notice. 

Abt. 2851. The partner in comm,endam cannot withdraw 
the stock he has furnished at a time when those to whom 
he has advanced it are in failing circumstances, or when 
there is a reasonable apprehension that they will become in- 
solvent. 

Sectioh 6. 

of oommeboial pabtnbbships. 

Art. 2852. All the provisions of this title are also appli- 
cable to commercial partnerships, except as otherwise pro- 
vided for. 

CHAPTER 8. 

OF THE OBLIQATIONS OF PARTNERS TOWARDS EACH OTHER 

AND TOWARDS THIRD PERSONa 

Seotion 1. 
of thb obugatioks of pabtnbbs towabds saoh othsb. 

AsT. 2853. When a partnership is made without specify- 
ing any time for its commencement, it begins at the time 
the contract is made. 

AsT. 2854. If there has been no agreement respecting 
the time the partnership is to last, it is supposed to have 
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been entered into for the whole time of the life of the part- 
ners, under the modifications mentioned in article 2884; or 
if the partnership be entered into for some affair the dura- 
tion of which is limited, for the whole time Bach affair is to 
last. 

Abt. S855. The contract of partnership may depend upon 
conditions. 

Abt. 2856. Every partner owes to the partnership all that 
he has promised to bring into the same. 

When this proportion consists of a certain Unngj and the 
partnership is evicted from the same, such partner is ac- 
ocmntable for it towards the partnership in the same man- 
ner as a seller is answerable to the purchaser who buys from 
him. 

Abt. 2857. The partner who promised to bring into the 
partnership a certain thing is bound, in case of eviction of 
ii|in the same manner as a seller towards the purchaser who 
bays from him. 

Abt. 2858. The partner who promised to put a sum of 
money into the partnership oWes the interest of the same 
from the day when he was bound to pay such sum. 

In the same manner he owes the interest on such sums as 
he may have taken out of the funds of the partnersliip from 
the day he has received them. 

Abt. 2869. Any partner who has bound himself to bring 
into the partnership his skill, industry or credit^ owes the 
partnership all the profits which he has made by the exer- 
cise of such skill, industry or credit, or of such proportion 
Aereof as he was bound to furnish. 

Ajct. 2860. When one of the partn^^s is, for has own par- 
acular a/scount, creditor of a person who is at tiie sama 
time indebted unto the partnership for a debt of the same 
nature which is due likewise, the partner is bound to apply 
what he receives from the debtor to the disehai^e of what 
is due to the partnership and to him, in the proportion of 
both debts, although by his receipt he should have ap]died 
the whole sum paid to what is due to him in particular. 
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Abt. 2861. When one of the partners has received his 
full share of what is due to the partnership, if the debtor 
has become insolvent since, the partner who has received 
his fall share is bound to return the same to the partnership^ 
although he should have given a receipt for his own share. 

Abt. 2862. Every partner is answerable to the partner- 
ship for the damages which it may have suffered by his 
fault, without being able to compensate such damages by 
the profits which his industry, skill or credit may have pro- 
duced in the J)usiness of the partnership ; provided that no 
partner shall be held liable for any loss which has happened 
in consequence of anything hona Jlde done or omitted by 
him in the legal exercise of his power, either as administra- 
tor or partner, although such act or omission should be in- 
judicious and injurious to the partnership. * 

Abt. 2863. If the use only of certain specified property 
has been brought into partnership, and that property is of 
such a nature that it may be used and enjoyed without de- 
stroying it, the ownen^p remains in the partner who 
brought it in and is at his risk. But if such property be de- 
stroyed, or grow worse by the keeping or the use that is 
made of it, if it was brought into partnership with the in- 
tent that it should be sold, or if it was taken at an estimated 
value ascertained by an inventory or some other writing, in 
either of these cases, although the use only was contributed, 
the property is at the risk of the partnership ; and in case 
of loss or injury, the partner who brought it in is a creditor 
of the partnership to the amount of the credit or loss ; pro- 
vided that all the provisions of this article may be controlled 
by the covenants of the parties. 

Abt. 2864. A partner may be a creditor of the partner- 
ship not only for the sums which he has disbursed, but like- 
wise for the obligations he has entered into honajide for the 
partnership and for losses reasonably incurred in his admin* 
istration. 

Abt. 2865. When the contract of partnership does not 
determine the share of each partner in the profits or losses, 
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each one shall be entitled to an equal share of the profits, 
and must contribute equally to the losses. 

Abt. 2866. If the partners have agreed to refer to one ot 
them or to a third person for the regulation of the shares, 
this regulation cannot be annulled, unless it be by certain 
proofs that it is contrary to equity. 

Abt. 2867. The partner intrusted with the administra- 
tion of the affairs of the partnership by a special power 
given in writing, either by the articles of partnership or 
otherwise, may, without the assent of the other partners and 
contrary to their prohibition, do any act which they have 
authorized him to do by such power, provided it be without 
fraud, and in his opinion for the advantage of the society. 

This power, if contained in the articles of copartnership, 
cannot be revoked, without a lawful cause, as long as the 
partnership lasts. But if the power of administering be 
given subsequent to the articles of partnership, it is a simple 
mandate and may be revoked. 

Abt. 2868. When several partners are intrusted with the 
administration without their duties being pointed out, or 
when it is not expressed that one shall not be able to act 
without the other, they may do separately all the acts relat- 
ing to such administration. 

Abt. 2869. If it has been stipulated that one of the ad- 
ministrators shall not do anything without the other, one 
alone cannot act, even when the other is prevented by sick- 
ness or otherwise from taking a part in the acts which relate 
to the administration, until there be a new agreement be- 
tw^een the partners. 

Abt. 2870. When there is no agreement respecting admin- 
istration in the act of partnership, the following rules are 
adhered to : 

1. The partners are supposed to have given, reciprocally, 
to each otiier the pov^er of administering one for the other; 
what one does is valid, even for the share of his partners, 
without receiving their approbation, saving the right which 
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they or every one of the partners has to oppose the oper» 
tion before it be oonclnded. 

S. Every partner may make use of the things belonging 
to the partnership, provided he employs the same to the 
nses for which they are intended, and he does not nse them 
in such a manner as to prevent his partners from using them 
according to their rights, or against the interest of the part- 
nership. 

3w Every partner has a right to bind his partners to con- 
tribute with him to the expenses whidi are necessary for the 
preservation of the things of the partnership. 

4. A partner can neither dispose of nor make any change 
in any real property belpnging to the partnership, without 
the consent of his partners, shoold even this disposition or 
change be advantageous to the partnership. 

5. In other than commercial partnerships a partner can- 
not as partner only, and if he has not the administration, 
alienate or engage the things which belong to the partner- 
ship. 

Abt. 2871. Every partner may, without the consent of 
his partners, enter into a partnership with a third person 
for the share which he has in the partnership, but he cannot, 
without the consent of his partners^ make him a partner 
in the original partnership, should he even have the admin- 
istration of it. 

He is responsible for the damages occasioned by this third 
person to the partn^ship, in the same manner as he answers 
for those he has occasioned himself, according to article 
2862. 

Sbotioii 2. 

of thb obuoatioifs ov pafttnbrs towabos thibd persons. 

Abt. 2872. Ordinary partners are not bound in 9oUdo for 
the debts of the partnership, and no one of them can bind 
his partners, unless they have given him power so to do, 
either specially or by the articles of partnership. 

Oommercial partners are bound in soUdo for the debts of 
the partnership. 
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Art. 2873. In the ordinary partnership each partner is 
bound for his share of the partnership debt, calculating such 
share in proportion to the number of the partners, without 
any attention to the proportion of the stock or profits each 
is entitled ta 

Abt. 2874. If a debt be contracted by one of the part- 
ners of an ordinary partnership, who is not authorized, 
either in his own name or that of the partnership, the other 
partners will be bound, each for his share, provided it be 
proved that the partnership was benefited by the transaction. 

Abt. 2875. All engagements made relative to the part- 
nership affairs, by the person appointed to administer the 
business of an ordinary partnership by articles of partner- 
ship duly recorded and pursuant to those powers, shall bind 
all the partners. 

CHAPTER 4. 

OP THE DIFFERENT MANNERS IN WHICH PARTNERSHIPS 

END. 

Abt. 2876. A partnership ends: 

1. By the expiration of Uie time for which such partner- 
ship was entered into. 

2. By the extinction of the thing, or the consummation of 
the negotiation. 

3. By the death of one of the partners, or by his interdic- 
tion. 

4. By bankruptcy. 

6. By the will of all the parties, legally expressed, or by 
the will of any of them, founded on a l^B;al cause, and ex- 
pressed in the manner directed by law. 

Art. 2877. When a partnership has been entered into 
for a limited time, it ends of course at the expiration of that 
time. 

Abt. 2878w The prorogation which may be agreed upon 
between the parties shaU be made and proved in the same 
manner as the contract of partnership itself. 
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Abt. 3879. If a partnership has been entered into the 
stock of which is to be formed with the proceeds of a sale, 
to be made in common, of several things belonging to each 
partner, and if it happen that the thing belonging to one of 
them is destroyed, the partnership shall be extinguished. 

Abt. 2880. Every partnership ends of right by the death 
of one the partners, unless an agreement has been made to 
the contrary. 

Abt. 2881. The death of one partner dissolves the part- 
nership between the surviving parties, unless there be a con- 
trary stipulation. 

Abt. 2882. If it has been stipulated that, in case of the 
death of one of the partners, the partnership should con- 
tinue between the heir of the deceased and the surviving 
partners, or between the surviving partners only, either of 
these stipulations shall be observed. 

But if the stipulation be that the partnership shall con- 
tinue between the survivors only, the heir of the deceased 
shall be entitled to a division of the partnership property as 
it stood at the day of the death of his ancestor, and to a 
share in the profits of any partnership operation in which 
his share of the stock was employed, and which was unfin- 
ished at that time. 

Abt. 2883. The interdiction of one of the partners or his 
bankruptcy has as to the dissolution of the partnership, the 
same effect as the death of one of the partners. 

Abt. 2884. If the partnership has been contracted with- 
out any limitation of time, one of the partners may dissolve 
the partnership by notifying to his partners that he does 
not intend to remain any longer in the partnership, pro- 
vided, nevertheless, the renunciation to the partnership be 
made honafide^ and it does not take place unseasonably. 

Abt. 2885. The renunciation is not hona fide when the 
partner renounces for the purpose of appropriating to him- 
self the profits which the partners expected to receive from 
the partnership. 
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. Art. 2886. The rennnciation is made unseasonably if it 
be made at the time when things are no longer entire, and 
when the interest of the partnership requires that its disso- 
lution be postponed. The common interest of the partner- 
ship is considered, and not the interest of the partner who 
opposes the renunciation. 

Art. 2887. Although the partnership may have been en- 
tered into for a limited time, one of the partners may, pro- 
yided he has just cause for the same, dissolve the partnership 
before the time, even where inconveniences might result for 
the partners, and although it might have been stipulated that 
the partners could not desist from the partnership before the 
stipulated time. 

Abt. 2888. There is just oavse for a partner to dissolve 
the partnership before the appointed time, when one or 
more of the partners fail in their obligations, or when an 
habitual infirmity prevents him from devoting himself to 
the affairs of the partnership, ^hich require his presence or 
his personal attendance. 

Abt. 2889. The renunciation of the partnership by one 
of the partners does not operate the dissolution of the part- 
nership, unless it be notified lo all the other partners. 

Abt. 2890. The rules concerning the partition of succes- 
sions, the manner of making such partition, and the obliga- 
tions which result from the same, between heirs, apply to 
partners. 
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PARTNERSHIP FORMS. 

The following simple form may prove suggestive. It is 
divided into distinct clauses, to a greater extent than might 
otherwise be thought advisable, in order to give prominence 
to each. A great variety of special clauses, not here in- 
cluded, are in use in special cases. 

AKTIOLES OF PARTNERSHIP. 

This agreement, made this first day of January, A. D. 
1894, between Adam Smith, Edwin Arnold and Robert 
Bums, all of the city of Ann Arbor, Washtenaw county, and 
state of Michigan, witnesseth : 

1. The said parties hereby agree that they will become 
and be partners in business for the purpose and upon the 
terms hereinafter stated. 

2. The firm name of the partnership shall be Adam Smith 
& Company. 

3. The business to be carried on by said partnership is 
that of buying and selling dry goods at wholesale and re- 
tail, and carrying on a general dry goods business. 

4. The place at which the said business is to be carried on 
is the said city of Ann Arbor. 

5. The term for which the said partnership is organized is 
five years from and after February 1, 1894. 

6. The capital of said firm is to be the sum of $15,000, of 
which each of the said partners is to contribute one-third 
part in cash, on or before February 15, 1894, and they are 
to share in the profits and losses of said business in the same 
proportion. 
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7. Each of said partners is to give his undivided time and 
attention to the said business, and is to use his utmost en- 
deavors to promote the interests of the said firm. 

8. Books of account of the transactions of said partner- 
ship shall be kept at the place of business, and shall be at all 
times open to inspection by any partner. Each partner 
shall cause to be entered upon said books a just and true 
account of all his dealings, receipts and expenditures for or 
on account of said firm. 

9. In the month of January in each year, a full and com- 
plete inventory of stock shall be taken, and a complete state- 
ment of the condition of said partnership shaU be made, and 
an accounting between the said partners shall be had, and 
the profits or losses of the preceding year shall be then di- 
vided and paid or contributed. 

10. Each of said partners shall be permitted to draw 
from the funds of said firm the sum of $100 per month for 
his living expenses. Such sums so drawn shall be charged 
to him, and at the annual accounting shall be charged against 
his share of the profits. If his share of the profits shaU not 
be equal to the sum so drawn, he shall pay the deficiency 
into the said firm. 

11. Neither of said partners shall, without the consent of 
the others, compromise or release debts except upon full 
payment thereof, or engage in any unusual transaction or 
make any contract on the partnership account involving 
more than $500 ; or use the firm's name, credit or property 
for other than partnership purposes; or sign or indorse ne- 
gotiable paper or become surety for third persons; or en- 
gage in any speculation ; or knowingly do any act by which 
the interests of said partnership shall be imperiled or preju- 
diced. 

12. All questions of difference as to the management of 
the business shall be decided by a majority of said partners, 
and no partner shall knowingly do any act in relation thereto 
contrary to the decision of the majority. 

13. Either of said partners may retire from the said part- 
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nership at any time npon giving his said partners three 
months' notice of his intention so to do. 

14. Upon the dissolution of said partnership, by reason of 
the death) withdrawal or other aot of any partner, the re- 
maining partners shall have the right to purchase the inter- 
est of snch partner in the basiness, assets and good-will, by 
paying the value of such interest as determined by the last 
annual inventory and accounting, together with six per 
cent, interest upon such value since said inventory. Upon 
such payment the retiring partner or his representatives 
shall execute and deliver to the remaining members all nec- 
essary conveyances of such interest 

15. Upon the final dissolution of said firm by lapse of 
time or otherwise, the said business shall be wound up, the 
debts paid, and the surplus divided between the partners in 
accordance with their interest therein. 

In witness whereof, we have hereunto set our hands, the 
day and year first above written. Adam Smith. 

Edwin Arnold, 
bobbbt bobns. 



KOTIOE OF DISSOLUTION. 

(To be published and also delivered to aU previous customeiSi) 

Notice is hereby given that the copartnership heretofore 
existing between Adam Smith, Edwin Arnold and Bobert 
Burns, under the firm name of Adam Smith & Company, 
and doing business at Ann Arbor, Michigan, has been this 
day dissolved by mutual consent, [i)^ desired^ add: Bobert 
Bums has retired from said firm and business, but the said 
Adam Smith and Edwin Arnold will continue the business 
at the same place and under the same firm name.] 
Dated, Ann Arbor, Michigan, May 1, 1896. 

Adam Smtth. 

Edwin Abnold. 

BoBSBT BUBKS. 
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CERTIFICATE OF LIMITED PARTNERSHIP. 

(To be filed and recorded in office of the deck of the ooon^ in whioh 
the principal place of business is to be located.) 

The nndersigned, being desirous of forming a limited part- 
nership in pursuance of the statutea of the state of Michigan 
authorizing their formation (the same being chapter 78 of 
Howell's Annotated Statutes), do hereby make and seyerally 
sign the following oertificate for that purpose: 

1. The name under whioh the partnership is to be con- 
ducted is Adam Smith & Company. 

2. The general nature of the business to be transacted is 
that of buying and selling dry goods at wholesale and re- 
tail 

8. The names of all the general and special partners are 
Adam Smith, Edwin Arnold and Robert Bjirns, and the 
place of residence of each is the city of Ann Arbor, Michi- 
gan. Of these partners, Adam Smith and Edwin Arnold 
are the general partners, and Robert Burns is the special 
partner. 

4. The amount of capital which said Robert Burns has 
contributed to the stock of said partnership is $5,000 in 
cash. 

5. The period at which said partnership is to conmience 
is July 1, 1896, and the period when it will terminate is 
July 1, 1899. 

In witness whereof, we have hereunto set our hands and 

seals this 25th day of June, A. D. 189& 

Adam Sioth. 

Edwin Arnold. 

robsst bubns. 
Statb of Miohioan, ) 

County of Washtenaw, f 

On this 25th day of June, A. D. 1896, before me, a no- 
tary public in and for said county and state, personally 
came the above-named Adam Smith, Edwin Arnold and 
Robert Bums, to me known to be the persons named in and 
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who executed the foregoing certitlcate, ^nd they severally 
acknowledged the execution thereof for the intents and 
purposes therein specified. Bichabd Eob, 

Notary Public in and for Washtenaw 
County, Michigan. 

AFFIDAYrr. 

(To be filed with the above certificate.) 

StATB 07 MiOHIOANy | 

County of Washtenaw. J ^^ 

Adam Smith, being duly sworn, deposes and says that he 
is one of the general partners named in the above certificate; 
and that the sum therein specified to have been contributed 
by Bobert Bums, the special partner, to the common stock 
has actually and in good faith been contributed and applied 
to the same. Adah Shtth. 

Subscribed and sworn before me this 25th day of June, 
A. D. 1896. Bichabd Bob, 

Kotary Public [as abavs]. 

The county clerk then designates two newspapers in which 
notice shall be published, and the terms of the partnership, 
as set forth in clauses 1-5, are to be published for six weeks 
immediately after recording the certificate. Affidavits show- 
ing due publication are then to be filed with the county 
olerk. 
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Beferenoea are to Motloiuk 

ACCEPTANCE (see Biu^ ani\ Notes). 

ACCOMMODATION — 

partner no implied power to bind firm for aooommodattoii of 

stranger, 188L 

ACCOUNT STATED — 

action at law majbe brought npoOt wheOt 1801 

ACCOUNTING — 

who may demand, 154 

in what courts 153, 154 

all profits and adTantages most be aocomited for, 113. 

not usually ordered of illegal transactions^ 3(X 

usually had only on dissolution, 153. 

basis of, 802. 

manner of, 805. 

reopening or restating, 809. 

ACCOUNTS— 

duty of each partner to keep, 118. 
presumption against partner who fails, 118. 

ACTIONS — 

respecting partnership transactions not usually cognizable «Jb law, 

180 et seq. 
one partner cannot sue another at law, when, 180-134 
one partner can sue another at law, when* 18(!h-146^ 
one partner cannot sue firm at law, 180. 
firm cannot sue partner at law, 181. 
in equity, what may be brought, 148-168. 
who should sue in actions by the firm, 232-228i 
who should sue in actions against the firm, 327-8301 
cannot usually be brought in firm name, 226, 

ADMINISTRATOI^ (see Exbcutob). 

ADMISSIONS— 

partner cannot bind firm by, when, 160. 
after dissolution, 372. 
as evidence of partnership, 88. 
power to make, after dissolution, 272L 

368 



f 



INDXZ. 

BefercnoM are to Motloiu 

ADVERTISEMENT — 

of diflsolution, see Nonas of Dissolution. 

AGENCY— 

as a test of partnerships 58-66L 
partner's^ for the firm, 164 et seq, 

AGENT— • 

of the implied powen of partners as agents for the firm, 164 
power of partnership to be, 170. 
power of partner to appoint, 170L 
liability of firm for aots of, 307. 

AGREEMENT BETWEEN PARTNERS— 
action for breach of, 185 et seq, 
on dissolution, effect of, 274-376. 

AGREEMENT TO ENTER INTO PARTNERSHIP— 
how enforced, 186. 

AGREEMENTS — 

what operate to create partnership^ 45-64 

ALIEN- 

power of, to be a partner, 32L 

APPLICATION OF ASSETS — 

how assets of firm to be applied, 285 ef sag. 
by going partnerships 1^. 
bj court, 289-800. 

ARBITRATION— 

power of partner to submit claims to^ 171. 

ARTICLES OF PARTNERSHIP (see Pabtkbbship ArtioubX 

ASSETS (see Property; Appuoation of Assets). 

ASSIGNMENT FOR CREDITORS — 
power of partner to make, 172. 
power of surviving partner to make, 2661 

ASSCOATIONS — 

other than partnerships* 7. 

ASSUMING DEBTS — 
on dissolution, 274. 
action for not paying, 14L 

ATTORNEYS- 

power of partner to employ, 178. 

liability of firm of, for partner's negUgenoeb .804. 

AUTHORITY (see Powers of Partnebs). 
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•ara to 
BANKRUPTCY — 

effect of; to diasolTe the firm, 247. 

BILLS AND NOTES — 

implied power of partner to malEe» indoEae or aocept» 174 
power of surriTing partner, 268. 

of partner after dissolution, 371* 

of partner in non-trading firm, 174 

BREACH OF TRUST— 

liability of firm for partner^ 9001 

BURDEN OF PROOF— 
of partnerships 87. 

BUYING (see PubchasbX 

CAPACITY- 

to be partner, see PumnoL 

CAPITAL — 

of finn, what ooostltates, 9€L 
amonnt and interarts in, 8L 
in what oontributed, 99L 
loss of, how borne, 807. 

CARE AND SKILL — 

duty of partner to ezercAse^ 114 

CHANGE IN FIRM — 

operates as dissolution, 28. 

CLASSIFICATION — 

of partners and partnerships^ 10^ IflL 

CLUBS — 

are not partnerships^ 7. 
COMMITTEES— 

not partnerships^ 7. 
COMMON MEMBER— 

effect where two firms haTS^ 209L 

cannot sue at law, 147. 
COMPENSATION— 

partner not entitled to eztxB» unless stipulated for, 119L 
OOMPETITION— 

duty of partner not to carry on business in competition of firm, 118L 

of oonfiicting claimants to assets^ 291, 29QL 
see Appuoation of Afisna 
COMPROMISE— 

power of partner to^ 1781 
CONSTRUCTION— 

of partnership articles^ 77. 



SflitemiOfls ftitt to floatioiifl. 
CONSULTINO— 

duty of partners aa to^ 117. 

OONTEHPLATED PABTNERSHIPS— 

when become charged with liabilitj, 18; 14» 84 

CONTINUINQ PARTNER-- 

right of, to use former firm name^ 80^ 

CONTINUING PARTNERSHIP— 
under old artidea^ 70. 

CONTRACT RELATION— 
partnership ifl^ 8L 

CONTRACTS— 

implied power of partner to make, 161 

who are bound by, 1021 

how when made bj partner in his own name, 104 1^ 

how when made in individual names of all partners, OOOl 

how when firm does business in name of one partner, 001. 

how when two firms of same name have common member, WL 

obligations of partners upon. Is joint, 900. 

who should be sued in actions upon, 028 et seg; 

who should sue in actions upon, 238 ti seg. 

illegal effect of, 17-2a 

CONTRIBUTION — 

partner entitled to, who pays more than his shares 128-127. 

how enforced, 127. 

when entitled, if transaction illegal, 126L 

CONVERSION — 

of firm property into individual property, 208L 

CO-OWNERSHIP (see Jonnr Tenancy; Tsnanot in Cohmon). 

CORPORATION— 

how partnership differs from, 8. 

what constitutes defado corporatioUt 11. 

whether members of def ectiTely organised corporations aiB paii 

ners, 10, IL 
power of corporations to enter into partnership^ 2(1 

COX tx HICKMAN — 

effect of, on law of partnerships 68-88L 

CREDITORS — 

priority of, in partnership assets^ 280 et seg. 
firm creditors first paid out of firm assets, 289L 
individual creditors first paid out of individual assets, 203. 
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BafevMioM wo to loelioiuk 
DEATH — 

operates to diaeolye paitnenhipb fM, 
DEBTS — 

order of payment of» oat of aesetii 285 ei 9e^ 

priority of, 280 ei eeg. 

power of firm to aasame debts of partner, 288. 

of partner to assume debts of firm (see AssuMm o DEBTB)b 
DECEASED PABTNEB — 

interest of estate of, in partnership asMtn^ 28& 

UabiUty of his estate, 27a 
DECEIT— 

dissolving partnership for, 25L 

DECLARATIONS (see AdhissioiibX 
DECREE— 

of dissolution, 251 et 9eq, 
DE FACTO CORPORATION — 

what constitutes^ 11. 
DEFECTIVELY ORGANIZED CJORPORATIONS — 

are not partnerships, when, 10^ 11. 
DELECTUS PERSON ARUM — 

right of, 2k 
DISSENT— 

power of partner to dissent from contemplated acts, 162 
DISSOLUTION — 

causes for, 281 ei seg^ 
by original agreement^ 282-284 
by act of parties, 285-248. 
by act of law, 244-267. 
by death, 245. 
by marriage, 248L 
by war, 260. 
bj guardianship^ 24flL 
by insanity, 248. 
1^ bankruptcy, 247. 
by sale of partner's interest^ 22, 248L 
notice of, 268 ei seg. 
to whom given, 26L 
when required, 260l 
how given, 262. 
by whom given, 264 
effect on powers of partners, 267 ei mq. 
of surviving partner, 268» 269 
of liquidating partner, 278. 
of partners generally, 271, 272L 
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DOBMANT PARTNER— ' 
who is, 18. 
how liable, 198L 

wheL should be partj to action, 228, 228. 
when ahonld give notice of dissolution, 2(KL 
has no lien as against creditors of ostensible partner^ 299L 

DOWER— 

when widow of partner entitled to^ in partnemdiip lands, lOd 

DUTIES — 

of partners to each other, 112-127. 
to exercise good faith, 112. 
not to compete in business, 118. 
to exercise care and skill, 114. 
to conform to partnership agreements, IIQL 
to keep accounts, 110. 
to consult with other partners, 117. 
to permit others to iiarticipate in management 118L 
to indemnify copartners, 125-127. 

ENTITY— 

partnership aa a distinct, 4. 

EQUITY — 

the forum for partnership actions, 148L 
what actions maintainable in, 14S-156L 

ESTOPPEL— 

partnership by, 6^78L 

EVIDENCE — 

of existence of partnerships 85-87. 

of partnership by holding out, 80 et seg; 

EXECUTION— 

sale of partner's interest upon, IOOl 

levy on partner's property for firm debt, 21& 

exemptions from, 217. 

EXECUTOR — 

interest of in partnership assets, 288b 

EXEMPTIONS- 

power of firm or partner to olaim, 217. 

FIRM — 

meaning of term, L 
see Pabtnbbship. 




DfDBX. 

BeflnvnoMi sMto Motions. 
Fmif NAME — 

neoeasity of; SSL 

what may be, 88L 

• what may be done in, 84 

property in, 85i 

right to^ upon aale or dissolntion, 80, 80. 

FRAUD — 

as ground for diasolTing partnership^ 261, 258L 

GENERAL PARTNER (see Limited Pabtnebship) 
who is, 18. 

GENERAL PARTNERSHIP — 
, what constitutes^ 1& 

GOOD FAITH — 

duty of partners to exercise to each other, 112l 

GOOD WILL— 

what constitutes, 87. 

as an asset, 88. 

disi>osal of, on dissolution, 80. 

GUARANTY — 

partner no implied power to bind firm by, 188. 

GUARDIANSHIP — 

dissolves partnership, 240. 

HIRING PROPERTY — 

implied power of partner as to, 18L 

HOLDING OUT— 

liability as partner by, 69 et seq, 

ILLEGAL OBJECTS — 

effect of, on partnerships 17-20L 

IMPLIED POWERS — 
of partners, 165 et seg. 

IMPOSSIBILITY OF SUCCESB-* 
as ground for dissolution, 357. 

INCOMING PARTNER— 
liability of, 210. 

INDEMNITY— 

partner entitled to, when, 125>127> 
action for not furnishing, 140i 

INDISSOLUBLE PARTNERSHIP — 

can there be, 240 et 9eq, 
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INDXZ. 

BflfimiiiiMfl ASM tD flMrtioiifla 
INFANT-. 

may be a partner, 28L 

powers ot as partner, 88L 

dissolution by, 2& 

ratification by, 28L 

INJUNCTION — 

when granted in partnership controTersies, 169L 

INSANITY— 

effect on capacity to be partner, 24 
dissolution of firm for, 846L 

INSOLVENCY— 

as ground for dissolution, 947. 

INSURANCE— 

implied powers of partner as to, 182L 

INTENTION — 

as test of partnership, 48» 44, 64 

INTEREST— 

on adTances, partner not entitled to without agreement^ 18L 

JOINT^STOCK COMPANIES — 

how different from partnership^ 7. 

JOINT TENANCY— 

how partnership differs from, 8L 

JUDGMENT — 

against one partner bars action against firm, 210, 211. 
LAND — 

right to take in firm name, 104-100. 

interest of partners in, 108. 

dower and inheritance in, 109. 

liability of, to debts, 109. 

bona fide purchaser from partner having legal title, 110 

interest of surriving partner in, IIL 

LIABILITY OF PARTNERS — 

upon authorized contract of partners, 192. 
upon contracts made in partner's own name, 194-198L 
upon contracts generally, 192-203. 
extent of liability, 214 
for torts, 204r-206. 
for partner's negligence, 204 
for partner's malicious or criminal act, 20& 
for partner's breach of trust, 20(L 
liability joint in contract, 209. 
joint and several in tort, 218. 
beginning and ending of, 218-220L 
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INDEX. 

Beferenoei ue to Motions. 
LIEN— 

Ann oreditors no lien on assets of firm, 287. 
partners have suoh a lien, 978^ 97QL 
attaches to what, 280. 
good against whom, 281« 
secures what, 282. 
how lost, 28d» 290. 

UMITED PARTNERSHIP— 
nature of, 310. 

must be authorized by statute, 811. 
statutory requirements, 812w 
statute must be complied with, SISL 
conduct of business, 81 Si 
for what business may be organized, 814 
dissolution of, 810. 

UQUIDATING PARTNER— 
rights and powers of, 27& 

LOSSES — 

sharing of, as test of partnership^ 64 

MAJORITY— 
power of, 188. 

MANAGEMENT- 

right of each partner to participate in, 118. 

MANAGING PARTNER— 

duty to exercise good faith, 112; 2781 

MARRIAGE— 

when dissolves partnership^ 248L 

MARRIED WOMAN — 

capacity to be a partner, 2S. 

MISCONDUCT— 

of partner as ground for dissolution, 256L 

MORTGAGE — 

power of partner to make, 18SL 

NAME (see Firm Namb)i 

NEGLIGENCE— 

liability of partner to partners for, 114 
liability of firm for negligence of partners, 204 

NEGOTIABLE INSTRX7MENTS (see Biu^ apd Nontb 

NOMINAL PARTNER— 

who is, 10. 

liability of, 19a 
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INDEX. 

BoftorenoM ftra to leetioiit. 

NON TRADING PARTNERSHIP — 
what is, 162w 
power of partner to make bills and notei^ 174 

to buy, 170. 

to borrow money, 1761 

NOTICE — 

to partner as notice to firm, when, 184 

NOTICE OF DISSOLUTION — 
necessity for, 888L 
in what cases required, 288L 
to whom given, 2tliU 
how given, 1^3, 26a 
who should give, 964 
of limited partnership, 816L 

NOVATION — 

new contract by, on dissolution of firm, 376^ 

OSTENSIBLE PARTNER — 
who is, 16. 
liability ot 78. 

OSTENSIBLE PARTNERSHIP— 

distribution of assets where partnership is merely ostensible, 9MI 
where partnership is actual but not ostensible^ 398. 

OUTGOING PARTNER— 
liabiUty of, 33a 

PARTIES (see AcnoNS). 

PARTNERS — 
defined, L 
how classified, 16. 
who may be, 31. 
number of, 38. 
how persons become, 88-78. 
rights and duties of to each other, 119-137. 
actions between, 138-156. 
powers of, as between themselves, 158, 159. 

as respects third persons, 160-190. 
majority of, powers, 189. 
who are bound by acts o^ 191-906^ 
liability of, 30d-33a 

PARTNERSHIP— 

defined, 1. 

essential elements ot 9L 

is contract relation, 8L 
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INBBX. 

» 

BaferenoM ftra to Motiozit. 

PARTNERSHIP (continued) — 
whether a di^inct entity, A» 
commercial conception of, 8. 
how differs from corporation, 6L 

from other associations, 7. 

from joint tenancy and co-ownership, 8L 

from joint porohaserB of goods for resale, 0. 

whether defeotiyelj organised corporation is, 10, It 

promoters of companies not partners, 12w 
when contemplated become consummated, 13, 14 
classification ot Vk 
for what purposes created, 17-80. 
who competent to enter into^ 21-37. 
what formalities required to create, 81. 
how existence proven, 86u 
what acts and contracts create, dS-78L 
tests of, 40, 5fi. 

distinction t>etween partnership in^er «e <^'^d as to third persons. 8)f 
by "holding out^" 69-71 
articles of, 76 et seg. 
property of, 08 et seg. 
name of, 83 et seq. 
good-will of, 87 et aeq. 
capital of, 00 et seq. 
dissolution, 381 et $eq. 

PARTNERSHIP ARTICLES— 
necessity for, 7QL 
how far conclusive, 76. 
how construed, 77. 

enlargement and waiver of provisions of, 7^ 
continuing under old, 79. 
usual clauses in, 80. 
how enforced, 81. 

PAYMENT— 

implied power of partner to receive, 177. 
implied power of partner to make, 185. 

PERSONAL PROPERTY — 

what constitutes property of firm, 94. 
may be held in firm name, 101. 

or in name of one partner, 103. 
title in firm collectively, 103. 
interest of each partner in, 98. 
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[N'OSZ. 

BoferenoM ar» to saotlons. 

PERSONAL TRUSTS— 

oannot be executed bj partnership, 18. 

PLEDGE— 

implied power of partner to^ 188L 

POWER or PARTNER — 

as between the partners, 158^ 150. 

what implied, 150. 
as respects third persons, 160 ei 9eq. 
limited bj usage, 150. 
limited by scope of business^ 165. 
implied powers in particular cases, 160-18& 
after dissolution, 27L 

PRINCIPAL AND SURETY- 

when continuing and retiring partner stand bs, 37& 

PRIORITY — 

of firm creditors in individual assets, 280 et seg. 

of indlTidual creditors in individual assets, 208 et seq, 

PROFITS— 

sharing of, as test of partnership inter ee, 46-^ 
as test of partnership as to third persons, 56-68. 

PROmSSORY NOTE (see Biu^ and Notes). 

PROMOTERS — 

of corporations, not liable as partners, 12L 

PROPERTY OP PARTNERSHIP— 
what may be, 08. 
what constitutes, 04 

property bought by partner in his own name» 05. 
property used by firm, 06. 
interest of partners in, 07, 08. 
to be applied to partnership debts, 122L 

PUBLIC OFFICE — 

cannot be held in partnership, 18. 

PUBLIC POLICY— 

purposes opposed to^ 18. 

PURCHASE — 

implied power of V^rtner to» 176. 

PURPOSE — 

for what partnerships may be organized, 17. 
effect of illegal, 20. 

QU ASI-PARTNERSHIP — 

what constitutes, 55 et eeq. 
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INDEX. 

Beftr^noM ar» to Motions. 
RATIFICATION — 
hy iniant partner, 89L 
by flnn, of partners' aot8» 1901 
of the execution of sealed instruments^ l&k 

REAL ESTATE (see Land) — 
of partnership, 104-llL 
interest of partners in, 106L 
liability o^ 106 et 9eq. 

RECEIVEB— 

appointment ot in partnership controTer8ie6» 189^ 156L 

REIMBURSEMENT (see CoNTBiBunoN; Indkmnitt)— 
action for not reimbursing as agreed, 140L 

REMEDIES (see AcnoNsV 

RENEWAL OF PARTNERSHIP (see Continuino Pabtnsbship; Lim 
rrsD Pastnbbship). 

REPRESENTATIONS (see AoiOBSlotiB). 

RESCISSION— 

of partnership contract for fraud, 861« 

RETIRING PARTNER— 

right to use old firm name, SfL 

right to continue business, 86w 

duty to give notice of, 264. 
liabiUty of, 2M. 
SALE — 

implied power of partner to make, 186i 

8(X)PE OF BUSINESS — 
what is meant by, 180. 
extending by conduct, 167. 
limitations imposed on partners* power by, 16QL 

SEAL — 

partner no implied power to execute instruments under, 180l 
ratification of, 18a 

SECRET PARTNER — 
who is, 10. 
liability of, 19& 
action by and against, 8201 

SEPARATE CREDITORS — 

right of, to have payment out of separate asiet8» 808 sf tsgi 

SERVANTS — 

liability of firm for acto of, 807. 
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IHDEZ. 

Beferenoas aro to ■edtions. 

SHARE OP PARTNER— 
what constitutes, 07, 08L 
sale of, 99. 
seizure on execution, lOOl 

SILENT PARTNER — 
who is, 18. 
liability of, 19a 
actions by and against, 229. 

SPECIAL PARTNER (see Ldotbd Partnebship; Special Pabtnieii- 
bhipX 

SPECIAL PARTNERSHIP (see Limttbd Partnership) — 
nature of, 810. 

must be authorized by statute, 811. 
statutory requirements, 312l 
necessity for complying with, 3ia 
for what business authorized, 814 
conduct of business, 81fi. 
dissolucion of, 818. 

SPECIFIC PERFORMANCE — 

of partnership agreements, 149-151. 

STATUS — 

whether partnership is, 8L 

STATUTE OF FRAUDS — 

when requires partnership to be created by writing, 82L 

STATUTE OF LIMITATIONS — 

power of partner to waive, after dissolution, 272. 

SUB-PARTNERSHIP — 
what constitutes, 80. 
rights and liabilities of members of, 90, 

SUIT (see AotionsX 

SURETY — 

one partner's implied power to bind firm as, 18& 

SURVIVING PARTNER— 

right to use former firm name, 88. 
rights and powers of, 208. 
interest of, in real property, HI. 

TENANCY IN (X)MMON — 

how differs from partnership, 8. 
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INDEX. 

B«ferenoea ue to ••aUoiiA. 

TEST OP PARTNERSHIP— 

as between partners themselves* 40-54 
as respeots third person, 55-7a 
sharing profits as, 40, SO. 

TORT— 

liability of partners in, 2(R 
liability in, joint and sereral, 218. 
actions for, parties to» 226, 230. 

TRADING FIRM— 
what is, 102. 

power to make negotiable paper, 174 
to borrow money, 175. 
to buy property, 170. 
TRANSFER OF SHARE — 
dissolves partnership, 99, 24a 

UNIVERSAL PARTNERSHIP — 
what constitutes^ 15. 

USAGE— 

effect on power of partners, 159. 
WAIVER — 

of provisions of articles by conduct, 781 
WAR — 

dissolves partnership, 250. 
WILL— 

continuing business under, 269. 

WINDING UP (see Aooountino; Applioatkw or Ammrn; PMomm 
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